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LETTER
FROM THE
EDITOR
Dear Readers,

Our first volume on AI regulation underscored its im-
mense significance, but as the landscape of AI grows and 
shifts, it’s clear that one edition was simply not enough. 
The ever-evolving nature of AI, with its far-reaching im-
plications for society, law, and business, demands thorough 
examination.  In this second volume, we have sourced yet 
further insights from experts on the front lines to provide 
a clear, but nuanced view of AI's rapidly changing land-
scape. 

As machines become increasingly able to teach them-
selves, all manner of “progress” seems possible, regardless 
of the field of human endeavor. As Jay L. Himes notes, 
however, there also seems to be widespread sentiment 
that AI can be so transformative as to cry out for consid-
ered governmental response. Already, many companies 
use algorithmic pricing, and the antitrust implications of 
marketplace conduct based on AI-informed pricing algo-
rithms is a developing area of interest. This article summa-
rizes emerging cases involving algorithmic pricing among 
multiple parties, and thereafter discusses its potential use 
by individual businesses. It then considers whether this AI 
space may be ripe for government intervention and sug-
gests a standards-based approach, intended to implement 
antitrust compliance as part of the AI algorithmic design 
process itself. 

On the topic of generative AI (“GenAI”), Connor Hogg & 
Daniel Westrik discuss its potential impact on competition. 
The authors place GenAI in the context of Gartner’s “hype 
cycle” for new technological developments, noting that the 
hype surrounding GenAI may be reaching its apex. The au-
thors recommend that competition authorities and govern-
ments be vigilant in identifying and neutralizing anticom-
petitive strategies surrounding GenAI, despite the current 
signal-to-noise ratio in public discourse rendering the task 
difficult. As such, the piece highlights the need for existing 
and possibly new tools to address the competition concerns 
raised by GenAI, underlining that competition lawyers and 

TechREG
EDITORIAL TEAM

Chairman & Founder

David S. Evans

Senior Managing Director

Elisa Ramundo

Editor in Chief

Samuel Sadden

Associate Editor

Andrew Leyden

TechREG
EDITORIAL BOARD

Editorial Board Chairman

David S. Evans – GEG & University College London 

Martin Cave – London School of Economics

Avi Goldfarb – University of Toronto 

Hanna Halaburda – New York University 

Liyang Hou – Shanghai Jiao Tong University

Katharine Kemp – University of New South Wales

Kate Klonick – St. John's University

Mihir Kshirsagar – Princeton University

Philip Marsden – Bank of England / College of Europe

Saule Omarova – Cornell University 

Eric Posner – University of Chicago

Xavier Vives – IESE Business School

COMPETITION POLICY
INTERNATIONAL



3© 2023 Competition Policy International® All Rights Reserved 3

economists have a key role to play in addressing the rele-
vant challenges.

It is important not to forget that the swift rise of GenAI has 
brought notable benefits to consumers, as Jess Miers & Zoe 
Philadelphia-Kossak well note. Despite this, rising concerns 
about potential harms and a surge of U.S. litigation, threaten 
AI's continued progress. This article examines ongoing le-
gal challenges against OpenAI and Stability AI, underlining 
the unresolved legal issues AI providers face. A close look 
at these cases shows that fears surrounding GenAI’s alleged 
consumer harms do not present new legal dilemmas. Exist-
ing legal frameworks effectively filter out baseless claims 
unrelated to GenAI’s nature. Instead, this article argues that 
lawmakers should focus on promoting the advancement 
and deployment of GenAI rather than altering current legal 
structures to facilitate its demise.

Indeed, conversational AI chatbots and apps, powered by 
GenAI, that can generate novel images and text from user 
prompts – have captured the attention of business leaders 
and the public around the world this past year. Antitrust 
and competition authorities are no exception. Joshua M. 
Goodman, Leonidas Theodosiou & John Ceccio outline the 
dilemmas: Although disruptive new technologies may be 
procompetitive in many ways, competition agencies are 
also wary of missing out on any potentially anticompetitive 
trends associated with the rise of GenAI, especially given 
the frequently voiced criticism that competition agencies 
failed to respond adequately to issues arising from the in-
ternet and smartphone revolutions. The article surveys 
some of the high-level competition issues that the U.S., UK, 
and European authorities have raised about GenAI in light 
of these developments.

Taking an Australian policy perspective, Andrew Leigh 
notes that while artificial intelligence may contribute to 
competition in downstream industries, it is vital to consider 
the factors that might lead to a few big firms dominating the 
market for artificial intelligence engines. Five forces could 
potentially lead to market consolidation: costly chips, pri-

vate data, network effects, immobile talent, and an ‘open-
first, closed-later’ model. Just as competition laws were up-
dated to deal with the misbehavior of nineteenth century 
oil titans and rail barons, so too antitrust laws may need to 
be refreshed to address the challenges posed by artificial in-
telligence.

Finally: whatever set of regulations end up governing AI, 
wherever this may be in the world, companies must face 
up to the need for compliance. Sharon R. Klein & T. Ann 
Huang discuss the necessity for companies to adopt ap-
propriate practices and policies to manage their legal risks. 
The authors review developments at the international, EU 
and U.S. levels, and conclude that, understandably, most 
companies are struggling to make sense of AI and how to 
build internal policies to guide its use by employees. Some 
have banned its use altogether; but most have allowed 
restricted internal use of AI. As a pragmatic measure, the 
authors recommend self-reporting on the use of AI tools 
to supervisors and implementing monitoring procedures. 
Importantly, the authors emphasize that companies ought 
to strictly limit inputs so as not to disclose non-public and 
personal information. Processes and training must be es-
tablished to ensure outputs are accurate, appropriate for 
the intended purposes, unbiased, and compliant with the 
law and other policies. Perhaps most importantly, AI must 
always be treated as a tool and not a substitute for human 
judgment.

In sum, like the first volume in this series, this Chronicle 
cuts through the noise, offering straightforward analysis 
and updates on this vital topic. As always, many thanks to 
our great panel of authors.
Sincerely,

CPI Team

TechREG Chronicle - REGULATING GENERATIVE ARTIFICIAL INTELLIGENCE
VOLUME 2 - 2023
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SUMMARIES

ANTITRUST AGENCIES IDENTIFY 
GENERATIVE AI CONCERNS
By Joshua M. Goodman, Leonidas Theodosiou & 
John Ceccio

Generative Artificial Intelligence (“Generative AI”) 
technologies – such as conversational AI chatbots 
and apps that can generate novel images and text 
from user prompts – have captured the attention of 
business leaders and the public around the world 
this year. Antitrust and competition authorities are 
no exception. Although disruptive new technologies 
may be procompetitive in many ways, competition 
agencies are also wary of missing out on any po-
tentially anticompetitive trends associated with the 
rise of Generative AI, especially given the frequent-
ly voiced criticism that competition agencies failed 
to respond adequately to issues arising from the 
internet and smartphone revolutions. Accordingly, 
antitrust agencies and governments have signaled 
their interest in AI developments. This article sur-
veys some of the high-level competition issues that 
the U.S., UK, and European authorities have raised 
about Generative AI and its development.

COMPETITION AND ARTIFICIAL 
INTELLIGENCE: AN AUSTRALIAN POLICY 
PERSPECTIVE
By Andrew Leigh

A quarter of a century ago, there were numerous 
internet search engines. Now, one company has a 
near-monopoly. Might the same happen with artifi-
cial intelligence engines? The rapid uptake of arti-
ficial intelligence makes this an urgent question for 
antitrust regulators and reformers. Like the steam 
engine and electricity, artificial intelligence is a gen-
eral purpose technology. But unlike those technol-
ogies, the take-up of artificial intelligence does not 
rely solely on managers altering the structure of pro-
duction. This helps to explain the rapid adoption of 
generative artificial intelligence across the economy. 
While artificial intelligence may contribute to compe-
tition in downstream industries, it is vital to consider 
the factors that might lead to a few big firms dom-
inating the market for artificial intelligence engines. 
Five forces could potentially lead to market consol-
idation: costly chips, private data, network effects, 
immobile talent, and an ‘open-first, closed-later’ 
model. Just as competition laws were updated to 
deal with the misbehavior of nineteenth century oil 
titans and rail barons, so too antitrust laws may need 
to be refreshed to address the challenges posed by 
artificial intelligence.

IF IT’S TOO GOOD TO BE TRUE, IT 
PROBABLY ISN’T — PARTICULARLY WHEN 
“THEM THAT’S GOT” PROMISE TO HELP: 
ARTIFICIAL INTELLIGENCE CHALLENGES 
TO ANTITRUST
By Jay L. Himes

Artificial intelligence (“AI”) is all the rage these days. 
As machines become increasingly able to teach 
themselves, all manner of “progress” seems possi-
ble, regardless of the field of human endeavor. How-
ever, there also seems to be widespread sentiment 
that AI can be so transformative as to cry out for 
considered governmental response. Already, many 
companies use algorithmic pricing, and the anti-
trust implications of marketplace conduct based on 
AI-informed pricing algorithms is a developing area 
of interest. This article summarizes emerging cases 
involving algorithmic pricing among multiple parties, 
and thereafter discusses its potential use by indi-
vidual businesses. It then considers whether this AI 
space may be ripe for government intervention and 
suggests a standards-based approach, intended 
to implement antitrust compliance as part of the AI 
algorithmic design process itself. Standards compli-
ance could include both internal and independent 
engineering audits, together with management 
compliance certification. As it evolves, this AI de-
sign compliance system would roughly parallel that 
which exists for public financial reporting, overseen 
by the Securities and Exchange Commission and 
self-regulatory organizations.

PROVIDER LIABILITY FOR GENERATIVE AI 
COMPANIES
By Jess Miers & Zoe Philadelphia-Kossak

The swift rise of Generative AI has brought notable 
benefits to consumers. Despite this, rising concerns 
about potential harms and a surge of U.S. litigation, 
threaten AI's continued progress. This article exam-
ines ongoing legal challenges against OpenAI and 
Stability AI, underlining the unresolved legal issues 
AI providers face. A close look at these cases shows 
that fears surrounding Generative AI's alleged con-
sumer harms do not present new legal dilemmas. 
Existing legal frameworks effectively filter out base-
less claims unrelated to Generative AI's nature. 
Instead, this article argues that lawmakers should 
focus on promoting the advancement and deploy-
ment of Generative AI rather than altering current 
legal structures to facilitate its demise.

6
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ARTIFICIAL INTELLIGENCE: CURRENT 
ENVIRONMENT, REGULATORY 
LANDSCAPES, LIABILITIES, AND BEST 
PRACTICES
By Sharon R. Klein & T. Ann Huang

As the unrelenting digitization of society continues 
to sweep the world, the transformative potential of 
artificial intelligence (“AI”) technology has become 
too great to ignore for individuals, businesses, and 
regulators alike. As the use of AI technology has 
proliferated, the recognition that the use and devel-
opment of AI technologies, including the data sets 
upon which these technologies rely, must be care-
fully regulated in a manner that promotes innova-
tion while protecting against potential risks of harm 
to individuals and vulnerable members of society. 
This article (1) examines existing and proposed 
guidance on the use and implementation of AI tech-
nologies considered by international trade regula-
tors and lawmakers in the European Union and the 
United States, (2) discusses litigation cases arising 
from specific types of AI use and development, and 
(3) offers best practices for how businesses may 
continue to use AI while protecting against those 
potential harms identified herein.

GENERATING CONCERNS? EXPLORING 
ANTITRUST ISSUES IN THE GENERATIVE AI 
SECTOR
By Connor Hogg & Daniel Westrik

Generative artificial intelligence (“AI”) exploded into 
public consciousness in 2022, being adopted by 
users at speeds faster even than popular social net-
works. The promise of the technology, to be able to 
create autonomously create text, visuals and oth-
er content with just a short prompt, has created a 
number of new product markets virtually overnight. 
After briefly explaining relevant concepts, the arti-
cle walks through the lifecycle of generative AI tool 
from acquiring the necessary data to train the tool 
through to use by end customers. In doing so, the 
article identifies a number of market dynamics in the 
generative AI sector that may give rise to a theory 
of harm. This includes more traditional theories of 
harm such as dominance in a related market. The 
discussion also considers some more speculative 
concerns, such as the risk of end users being in-
duced to engage in anticompetitive behavior based 
on the recommendations of a generative AI tool. It 
is hoped this article can serve as a starting point for 
policymakers, lawyers and economists when con-
sidering the antitrust implications of generative AI.

7
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01	
INTRODUCTION

Artificial intelligence (“AI”) is all the rage these 
days. As machines become increasingly able 
to teach themselves, all manner of “progress” 
seems possible, regardless of the field of hu-
man endeavor. Otherwise inscrutable prob-
lems will be solved using AI-informed algorith-

mic decision-making. 

Business interests typically bristle at suggest-
ed government regulation. Yet, there seems 
to be widespread sentiment that AI can be 
so transformative as to cry out for considered 
governmental response. This past spring, hun-
dreds of industry leaders signed a one-sen-
tence statement issued by the Center for AI 
Safety: “Mitigating the risk of extinction from 
AI should be a global priority alongside other 
societal-scale risks such as pandemics and 

IF IT’S TOO GOOD TO 
BE TRUE, IT PROBABLY 
ISN’T — PARTICULARLY 
WHEN “THEM THAT’S 
GOT” PROMISE TO HELP:
ARTIFICIAL 
INTELLIGENCE 
CHALLENGES TO 
ANTITRUST

9© 2023 Competition Policy International® All Rights Reserved

Mr. Himes is a former Special Litigation Counsel and Antitrust Bureau Chief in the Office of the New York 
Attorney General. The title is inspired by Ricci Harper & Ray Charles, Them That Got (Released 1960), 
Second Hand Songs, https://secondhandsongs.com/work/144236/all.

BY
JAY L. HIMES

 https://secondhandsongs.com/work/144236/all
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nuclear war.”2 The European Union is working to finalize an 
AI Act for adoption, and President Biden has issued an Ex-
ecutive Order on AI as well.3

While AI’s impact on antitrust law likely to threaten human 
extinction, it nonetheless has the potential for profound 
competitive mischief. Already, many companies use algo-
rithmic pricing, which “in the commercial world is here to 
stay. . . . Frequent use of pricing algorithms is reported by . . 
. online retail enterprises, tourism and hospitality firms, and 
petrol stations.”4 Thus, the antitrust implications of market-
place conduct based on AI-informed pricing algorithms is a 
developing area of interest. 

Below, I discuss concerns raised by AI-informed algo-
rithmic pricing, beginning with a summary of algorithmic 
pricing involving multiple parties, and thereafter its use by 
individual businesses (Sections II and III). With this back-
ground, I consider whether this AI space may be ripe for 
government intervention (Sections IV & V). Finally, I suggest 
a standards-based approach to intervention, intended to 
implement antitrust compliance as part of the AI algorithmic 
design process itself (Section VI). 

2   https://www.safe.ai/statement-on-ai-risk#open-letter (May 30, 2023).

3   European Commission Press Release, Commission welcomes G7 leaders’ agreement on Guiding Principles and a Code of Conduct on 
Artificial Intelligence (Oct. 30, 2023), https://ec.europa.eu/commission/presscorner/detail/en/ip_23_5379; Executive Order 14110 (Oct 30, 
2023) (AI EO), 88 FR 75191; The White House, Fact Sheet: President Biden Issues Executive Order on Safe, Secure, and Trustworthy Artifi-
cial Intelligence (Oct. 30, 2023), https://www.whitehouse.gov/briefing-room/statements-releases/2023/10/30/fact-sheet-president-biden-is-
sues-executive-order-on-safe-secure-and-trustworthy-artificial-intelligence/#:~:text=With%20this%20Executive%20Order%2C%20
the,information%20with%20the%20U.S.%20government. 

4   Michal S. Gal, Limiting Algorithmic Coordination, 38 Berkeley Tech. L. Rev. 173, 175 (2023) (footnotes omitted) (Algorithmic Coordination) 
& 183 (“According to a recent article in Science, ‘enough evidence has accumulated that autonomous algorithmic [coordination] is a real 
risk’.”) (footnote omitted; bracketed matter in original). See also European Commission, Report from the Commission to the Council and 
the European Parliament, at 5 (¶ 13) (2017) (two-thirds of retailers participating in the e-commerce sector study used “automated software 
programmes that adjust their own prices based on the observed prices of competitors.”), COM/2017/0229 final; Google and Microsoft Spar 
Over Training Rights to AI Data, Pymnts (Oct. 3, 2023) (“Increasingly, every activity that takes place on the internet will in some way eventu-
ally benefit an AI model by being integrated into its vast sea of training fodder.”), https://www.pymnts.com/news/artificial-intelligence/2023/
google-microsoft-spar-over-training-rights-ai-data/#:~:text=Microsoft%20CEO%20Satya%20Nadella%20said,to%20train%20their%20
AI%20models; Justine Calma, Microsoft is going nuclear to power its AI ambitions, The Verge (Sept. 26, 2023) (“Microsoft thinks next-gen-
eration nuclear reactors can power its data centers and AI ambitions, according to a job listing for a principal program manager who’ll 
lead the company’s nuclear energy strategy.”), https://www.theverge.com/2023/9/26/23889956/microsoft-next-generation-nuclear-ener-
gy-smr-job-hiring. 

5   Press Release, Former E-Commerce Executive Charged with Price Fixing in the Antitrust Division’s First Online Marketplace Prosecu-
tion (Apr. 6, 2015; updated Feb. 4, 2016), https://www.justice.gov/opa/pr/former-e-commerce-executive-charged-price-fixing-antitrust-divi-
sions-first-online-marketplace. See also Information ¶ 8(c) & Plea Agreement ¶ 4(b), United States v. Topkins, No. CR 15-00201 WHO (N.D. 
Cal. Apr. 6 & 30, 2015); Indictment ¶ 12(c) & Plea Agreement ¶ 4(b), United States v. Aston & Trod Ltd., No. CR 15-00419 WHO (N.D. Cal. 
Aug. 27, 2015 & Aug. 11, 2016). Enforcers in Europe have pursued similar cases. See Cary Coglianese & Alicia Lai, Antitrust by Algorithm, 
II Comp. Antitrust 1, 6 (2022).

6   See, e.g., United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 222 (1940). See also id. at 221 (“Any combination which tampers with 
price structures is engaged in an unlawful activity. Even though the members of the price-fixing group were in no position to control the 
market, to the extent that they raised, lowered, or stabilized prices they would be directly interfering with the free play of market forces.”) 

7   Meyer v. Kalanick, 174 F. Supp. 3d 817 (S.D.N.Y. 2016). 

02
MULTI-PARTY BUY-IN TO 
ALGORITHMIC PRICING

We can start with the easy case. In 2015, the Antitrust Divi-
sion secured guilty pleas in criminal cases arising from an 
agreement by two competing sellers to use algorithms to 
price posters online. As the DOJ explained, “[t]o implement 
their agreements, the defendant and his co-conspirators 
adopted specific pricing algorithms for the sale of certain 
posters with the goal of coordinating changes to their re-
spective prices and wrote computer code that instructed 
algorithm-based software to set prices in conformity with 
this agreement.”5 Since the individuals’ conduct amounted 
a scheme to fix prices, the antitrust violation was straight-
forward, “whatever machinery for price-fixing was used.”6

Not long thereafter, an Uber user, suing on behalf of a pro-
posed class of riders, alleged a Section 1 violation arising 
from Uber’s requirement that all its drivers charge riders pric-
es set by Uber’s pricing algorithm.7 The conspiracy, the plain-
tiff argued, could be inferred from driver acceptance of Uber’s 
prices, regardless of whether there an explicit agreement 
among the drivers themselves. Judge Rakoff of the Southern 
District of New York upheld the claim, denying Uber’s motion 

https://ec.europa.eu/commission/presscorner/detail/en/ip_23_5379
https://www.theverge.com/2023/9/26/23889956/microsoft-next-generation-nuclear-energy-smr-job-hiring
https://www.theverge.com/2023/9/26/23889956/microsoft-next-generation-nuclear-energy-smr-job-hiring
https://www.justice.gov/opa/pr/former-e-commerce-executive-charged-price-fixing-antitrust-divisions-first-online-marketplace
https://www.justice.gov/opa/pr/former-e-commerce-executive-charged-price-fixing-antitrust-divisions-first-online-marketplace
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to dismiss: “the advancement of technological means for the 
orchestration of large-scale price-fixing conspiracies need 
not leave antitrust law behind.”8 Significantly, however, Judge 
Rakoff refrained from deciding whether the alleged conspir-
acy was per se illegal or subject to the rule of reason analy-
sis, opting to resolve that question only after fact discovery.9 
Thereafter, the Second Circuit held that Uber’s mandatory ar-
bitration clause precluded litigation, and eventually the con-
fidential arbitration resulted in a decision favorable to Uber.10

More recently, a proposed class of tenants filed suit against 
RealPage, which markets “revenue management” services to 
landlords. The tenants allege, in summary, that landlords sub-
scribing to RealPage’s service provide apartment rental and 
vacancy information, which RealPage uses to generate algo-
rithmically rental prices that increase rental rates above those 
otherwise dictated by supply and demand considerations.11 A 
similar case was brought against Las Vegas hotel operators, 
which the district court dismissed; other algorithmic pricing 
cases are pending.12 The availability of comparable services 
in the business community is said to be relatively common.13 

While these lawsuits seek to adapt antitrust law to emerging 
technology, they all involve publicly marketed algorithmic 
pricing services, and they seek to establish a conspiracy 
among the service provider and its customers. Accordingly, 
they are antitrust challenges found from searching under a 
streetlamp.14 A brighter lamp suggests antitrust challenges 
that arise from individual company confidential adoption 
of AI-informed algorithmic pricing that drives marketplace 
decision-making.

8   Id. at 825.

9   Id. at 827. 

10   Meyer v. Uber Techs., Inc., 868 F.3d 66 (2d Cir. 2017) (enforcing arbitration clause); Meyer v. Kalanick, 477 F. Supp. 3d 52 (S.D.N.Y. 2020) 
(declining to vacate arbitration award).

11   See In Re: RealPage, Inc., Rental Software Antitrust Litig. (No. II), 23-md-3071, MDL No. 3071 (M.D. Tenn.).

12   Order, Gibson v. MGM Resorts Int’l, 23-cv-00140-MMD-DJA (D. Nev. Oct. 24, 2023). See also Cornish-Adebiyi v. Caesars Entertainment 
Inc., No. 23-cv-02536 (D.N.J. May 9, 2023) (similar claim regarding Atlantic City hotel rates); Hajek v. Datacomp Appraisal Systems, Inc., 
23-cv-6715 (N.D. Ill. Aug. 31, 2023) (renters of lots for manufactured homes); Duffy v. Yardi Systems, Inc., 23-cv-01391 (W.D. Wash. Sept. 8, 
2023) (renters of multifamily residential houses). 

13   See OECD, Algorithmic Competition, OECD Competition Policy Roundtable Background, at 12 (2023) (OECD Roundtable) (“The adop-
tion of B2B pricing algorithms appears to be widespread, with an estimate of 1,800 companies globally using the software in 2020 . . . . 
Software vendors claim that adopting the technology delivers increased revenue and margins.”) (reference omitted), www.oecd.org/daf/
competition/algorithmic-competition-2023.pdf. 

14   Cf. Interstate Circuit, Inc. v. United States, 306 U.S. 208 (1939) (via common letter, movie theatre owner conspired with film distributors to 
restrict competition from other theatres); Bger 2C_149/2018 (Swiss Sup. Ct. 2021) (unlawful concerted action arising from Pfizer’s transmitting 
recommended price of Viagra to resellers at point of sale); Case C-74/14, Eturas v. Competition Council of the Republic of Lithuania, 4 C.M.L.R 
19 (Jan. 21, 2016) (unlawful concerted action could arise from online travel booking service’s notice of discount caps to travel agents). 

15   Complaint ¶ 417, FTC v. Amazon.com, Inc., 23-cv-01495-JHC (W.D. Wash. Nov. 2, 2023). See id. ¶¶ 419-20, 424.

16   Id. ¶ 419.

17   Id. 

18   Id. ¶ 420.

03
UNILATERALLY MARKET-
TINKERING CONDUCT 

FTC allegations in its case against Amazon illustrate algo-
rithmic pricing as a tool to manipulate marketplace prices 
generally. According to the FTC, in the 2015-19 period, Am-
azon pursued “Project Nessie,” which centered on deploy-
ing an algorithm “whose sole purpose is to raise prices for 
shoppers” on both Amazon’s and rivals’ online platforms.15 
More specifically, the algorithm The algorithm allegedly 
emerged from Amazon experimentation, going back to 
2010, designed to determine “whether other online stores’ 
pricing algorithms were following the prices set by Ama-
zon’s first-party Retail arm, where Amazon directly controls 
prices.”16 The experiments disclosed that, even where Ama-
zon increased prices, online rivals often matched Amazon 
“at the higher price. . . . Armed with the knowledge that oth-
ers would likely follow its price hikes, Amazon could charge 
shoppers higher prices while minimizing the chance that 
shoppers would catch on.”17

Based on these experimental findings, “Project Nessie pre-
dicted the likelihood that the online store or stores offering 
the lowest price for a given product would follow an Amazon 
price increase.”18 So, Amazon “increased products’ prices 
when those price hikes were most likely to be followed,” 

http://www.oecd.org/daf/competition/algorithmic-competition-2023.pdf
http://www.oecd.org/daf/competition/algorithmic-competition-2023.pdf
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and after “successfully induc[ing] the other online store to 
raise its price, Amazon continued to sell the product at the 
now-inflated price.”19 While deployed, Project Nessie was 
used “to set prices across many thousands of products” 
sold by Amazon’s Retail arm.20 Significantly, Project Nessie 
increased prices on products that were already profitable 
for Amazon: “The sole purpose of Project Nessie was to 
further hike consumer prices by manipulating other online 
stores into raising their prices.”21 Project Nessie, the FTC 
contends, enabled Amazon “to extract more than a billion 
dollars” from shoppers.22

04
ALGORITHMIC PRICING: 
WHAT ME WORRY?

Algorithms that apply AI to massive amounts of data can 
eliminate, or at least materially reduce, uncertainty in such 
areas as investment, research, marketing, distribution, and 
sales — all through the algorithm itself “learning” without 
human intervention. As AI becomes increasingly sophis-
ticated, “perfect” equilibrium, balancing supply and de-
mand to achieve the optimal resource allocation, will be 
achieved (or nearly so). Producer and customers alike, 
some may assert, will wind up fat, dumb, and happy, their 
biggest problem becoming how to fill up the increased lei-

19   Id. See also id. ¶ 416.

20   Id. ¶ 420.

21   Id. ¶ 424. 

22   Id. ¶ 416. See also Ariel Ezrachi & Maurice E. Stucke, Sustainable and Unchallenged Algorithmic Tacit Collusion, 17 Nw. J. Tech. & In-
tell. Prop. 217, 247-48, 249-50 (2020) (Sustainable Tacit Collusion) (discussing how the leading Danish gasoline service station company’s 
unilateral use of a marketed algorithmic pricing product softened retail competition, reducing the cost of price wars); European Commission 
Press Release, Antitrust: Commission fines four consumer electronics manufacturers for fixing online resale prices (July 24, 2018) (EC en-
forcement against manufacturers who used “sophisticated monitoring tools” to track discounters, enabling the manufacturers to police retail 
price maintenance schemes), https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4601. 

23   Gal, Algorithmic Coordination, supra n. 4, 38 Berkeley Tech. L. Rev. at 176. See also Bryan Koenig, AI Could Expand Price-Fixing to Less 
Concentrated Markets, Law360 (Nov. 9, 2023) (Remarks of Ryan D. Tansey, Chief Antitrust Division Washington Criminal I Section: “Algo-
rithms . . . make collusion a lot easier in ‘large, decentralized markets.’ Where coordination had previously been highly unlikely in markets 
with a great many players, . . . with the benefit of algorithms that many industries now use to set prices, ‘they can do that now’.”), https://
www.law360.com/competition/articles/1765541/ai-could-expand-price-fixing-to-less-concentrated-markets?copied=1. 

24   The White House, Fact Sheet: Biden-⁠Harris Administration Secures Voluntary Commitments from Leading Artificial Intelligence Com-
panies to Manage the Risks Posed by AI (July 21, 2023)), https://www.whitehouse.gov/briefing-room/statements-releases/2023/07/21/
fact-sheet-biden-harris-administration-secures-voluntary-commitments-from-leading-artificial-intelligence-companies-to-man-
age-the-risks-posed-by-ai/. OpenAI, which developed ChatGPT, has received a multi-billion investment from Microsoft. Anthropic, a 
ChatGPT rival, has received multi-billion investments from Amazon and Google. Amazon (Sept. 25, 2023), https://www.aboutamazon.
com/news/company-news/amazon-aws-anthropic-ai#:~:text=Amazon%20will%20invest%20up%20to%20%244%20billion%20in%20
Anthropic%20and,ownership%20position%20in%20the%20company: CNBC (Oct. 23, 2023), https://www.cnbc.com/2023/10/27/goo-
gle-commits-to-invest-2-billion-in-openai-competitor-anthropic.html#:~:text=Anthropic%20is%20the%20developer%20of,this%20
year%20at%20%244.1%20billion.  Inflection, another company developing AI, counts among its investors Microsoft, NVIDIA, Reid Hoffman 
(LinkedIn), Bill Gates, Eric Schmidt (Google), and Mike Schroepfer (Meta). AccessIOPs, https://accessipos.com/inflection-ai-stock-ipo/. 

sure time that AI brings. To update an old saw, from AI’s 
lips to God’s ears!

It’s a grand vision. But common experience teaches that 
bumps along the way are predictable. Can we really be so 
confident that AI-informed algorithmic decision-making will 
consistently land on marketplace pricing that favors com-
petitive outcomes, and not ones that shift customer sur-
plus to producers? Already, “there is a growing and well-
founded consensus that [pricing] algorithms can make it 
easier for competitors to coordinate prices, at least in some 
settings.”23 The risk of coordination without direct human 
input, is likely to increase as AI develops. Can we be as-
sured that — like a reliable Swiss army knife — existing anti-
trust laws will prove up to the task of intervening to address 
collusion and other unreasonable trade restraints? All we 
need to do is pull out the right blade, and maybe sharpen it 
a bit, to get the job done. Certainly, we should try. 

Still, maybe a rethink also is warranted. That leading digi-
tal companies themselves — such as Amazon, Anthropic, 
Google, Inflection, Meta, Microsoft, and OpenAI — have 
committed to helping develop “safe, secure, and trans-
parent development of AI technology” not only reinforces 
skepticism, but, indeed, suggests apprehension generally.24 
What’s in it for them may not align closely enough to what 
the rest of us need. 

https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4601
https://www.law360.com/competition/articles/1765541/ai-could-expand-price-fixing-to-less-concentrated-markets?copied=1
https://www.law360.com/competition/articles/1765541/ai-could-expand-price-fixing-to-less-concentrated-markets?copied=1
https://www.whitehouse.gov/briefing-room/statements-releases/2023/07/21/fact-sheet-biden-harris-administration-secures-voluntary-commitments-from-leading-artificial-intelligence-companies-to-manage-the-risks-posed-by-ai/
https://www.whitehouse.gov/briefing-room/statements-releases/2023/07/21/fact-sheet-biden-harris-administration-secures-voluntary-commitments-from-leading-artificial-intelligence-companies-to-manage-the-risks-posed-by-ai/
https://www.whitehouse.gov/briefing-room/statements-releases/2023/07/21/fact-sheet-biden-harris-administration-secures-voluntary-commitments-from-leading-artificial-intelligence-companies-to-manage-the-risks-posed-by-ai/
https://accessipos.com/inflection-ai-stock-ipo/
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05
WHEN DIFFERENCES IN 
DEGREE = DIFFERENCE IN 
KIND

Let’s consider more closely what about AI makes this 
innovation one that calls into question application of re-
ceived antitrust wisdom. Some innovations can be called 
“general purpose technologies” (“GPT’s”). GPTs are “char-
acterized by the potential for pervasive use in a wide range 
of sectors and by their technological dynamism. As a GPT 
evolves and advances it spreads throughout the econo-
my, bringing about and fostering generalized productivity 
gains.”25 GPTs “foster[] technical advance in a wide range 
of user industries,” thereby “‘driving’ the growth of the 
whole economy.”26 

GPTs also enable technologies, “opening up new oppor-
tunities rather than offering complete, final solutions,” and 
fostering “innovational complementarities” that “magnify 
the effects of innovation in the GPT, and help propagate 
them throughout the economy.”27 Moreover, a positive 
feedback loop develops between the GPT and GPT-using 
complementarities, which “can reinforce rapid technical 
progress and economic growth.”28 Accordingly, “GPTs are 

25   Timothy F. Bresnahan & Manuel Trajtenberg, General Purpose Technologies: “Engines of Growth?,” 65 J. Econometrics 83, 84 (1995) 
(footnote omitted).

26   Id. at 85.

27   Id. at 84.

28   Id. at 84-85. 

29   Antonella Laino, General Purpose Technologies: Characteristics and Impact on Economic Growth, 9 Int’l J. of Acad. Research in Bus. & 
Soc. Sci’s 734, 745 (2019).

30   Boyan Jovanovic & Peter L. Rousseau, General Purpose Technologies, at 1 (2005), https://www.nber.org/system/files/working_papers/
w11093/w11093.pdf. 

31   UK Policy Paper, A pro-innovation approach to AI regulation, at 11 (¶ 7) (updated Aug. 3, 2023) (UK Policy Paper), https://www.gov.uk/
government/publications/ai- regulation-a-pro-innovation-approach/white-paper. 

32   Christopher R. Leslie, Predatory Pricing Algorithms, 98 N.Y.U. L. Rev. 49, 51 (2023).

33   Cf. id. (arguing that algorithmic pricing requires re-assessing often-asserted assumptions regarding predatory pricing developed for 
the brick-and-mortar world); Cristina Caffarra, “Follow the Money”—Mapping issues with digital platforms into actionable theories of harm, 
Concurrence e-Competitions Special Issue Platforms, at 11 (Aug. 29, 2019) (“[T]he antitrust tool can and should be powered up to deal 
with concerns in digital space, and we should not be afraid to do so because precedents are scarce or we need to develop economic in-
sights (formally and empirically) to extend to these environments.”), https://www.concurrences.com/en/bulletin/special-issues/platforms/
follow-the-money-mapping-issues-with-digital-platforms-into-actionable-theories.  

34   Maureen Ohlhausen, Should We Fear the Things That Go Beep in the Night? Some Initial Thoughts on the Intersection of Antitrust Law 
and Algorithmic Pricing, at 10 (May 23, 2017) (“Everywhere the word ‘algorithm’ appears, please just insert the words ‘a guy named Bob’.).
Is it ok for a guy named Bob to collect confidential price strategy information from all the participants in a market, and then tell everybody 
how they should price? If it isn’t ok for a guy named Bob to do it, then it probably isn’t ok for an algorithm to do it either.”), https://www.ftc.
gov/system/files/documents/public_statements/1220893/ohlhausen_-_concurrences_5-23-17.pdf. 

real shocks that give new life to the economic system as 
a whole, . . . ‘upset[ing]’ the existing paradigm,” and ush-
ering in a new one.29 Examples of GPTs in years past are 
“[s]team, electricity, internal combustion, and information 
technology.”30 AI is yet another GPT.31

With AI, old practices are playing out against a GPT back-
drop that strains conventional antitrust analysis. “[A]uto-
mation fundamentally changes the dynamics of competi-
tion”—and AI represents automation on steroids.32 Thus, 
simply sharpening the blades in the antitrust Swiss army 
knife may not be enough.33 Nor does it seem satisfactory 
merely to ask whether or not “it’s ok for a guy named Bob” 
— instead of an algorithm — “to do it.”34 An AI-informed 
algorithm’s ability to collect, analyze, and respond to data 
rapidly far exceeds that which any “Bob” (or “Bobbie”) 
can do. Accordingly, AI’s challenges could require new 
and different responses to matters of competition, as well 
as to those of other areas such as consumer and privacy 
protection. What, then, can be done to meet these chal-
lenges?

https://www.nber.org/system/files/working_papers/w11093/w11093.pdf
https://www.nber.org/system/files/working_papers/w11093/w11093.pdf
https://www.gov.uk/government/publications/ai-%20regulation-a-pro-innovation-approach/white-paper
https://www.gov.uk/government/publications/ai-%20regulation-a-pro-innovation-approach/white-paper
https://www.concurrences.com/en/bulletin/special-issues/platforms/follow-the-money-mapping-issues-with-digital-platforms-into-actionable-theories
https://www.concurrences.com/en/bulletin/special-issues/platforms/follow-the-money-mapping-issues-with-digital-platforms-into-actionable-theories
https://www.ftc.gov/system/files/documents/public_statements/1220893/ohlhausen_-_concurrences_5-23-17.pdf
https://www.ftc.gov/system/files/documents/public_statements/1220893/ohlhausen_-_concurrences_5-23-17.pdf


14 © 2023 Competition Policy International® All Rights Reserved

06
COMPLIANCE BY DESIGN

Some have suggested that antitrust compliance be baked 
into algorithms as part of their design. As then-Commis-
sioner Vestager once said: 

“I think some of these algorithms, they’ll have to go 
to law school before they’re let out . . . . You cannot 
just say, ‘What happens in the black box stays in the 
black box.’ You have to teach your algorithm what 
it can do and what it cannot do, because otherwise 
there is a risk that the algorithms will learn the tricks 
of the old cartels.”35 

Thus, when companies “decide to use an automated sys-
tem, they will be held responsible for what it does. So they 
had better know how that system works.”36

This idea — making antitrust compliance an integral part 
of the design process — necessarily limits innovation. But 
that itself is not a particularly powerful objection. The Con-
sumer Product Safety Commission promulgates and en-
forces safety standards for a wide range of products, as 
does the Federal Drug Administration for pharmaceutical 
preparations. These regulatory constraints on innovation 
are accepted as appropriate to protect public safety and 
health. Limiting design of algorithms to preserve the com-
petitive process seems similarly tolerable as a theoretical 
matter. 

A practical objection, however, has more force: how, after 
all, would software engineers “teach [their] algorithm what it 
can do or cannot do”? In theory they could input into their 

35   Eric Johnson, Vox.com, Europe’s chief regulator Margrethe Vestager on reining in tech: ‘This is the biggest wake-up call we’ve ever 
had’ (Nov. 29, 2017), https://www.vox.com/2017/11/29/16712940/margrethe-vestager-european-commission-competition-regulation-re-
code-decode-kara-swisher-podcast. 

36   Margrethe Vestager, Comm’r, Eur. Comm’n, Algorithms and Competition, Remarks at the Bundeskartellamt 18th Conference on Com-
petition, Berlin (Mar. 16, 2017), https://ec.europa.eu/commission/commissioners/2014-2019/vestager/announcements/bundeskartella-
mt-18th-conference-competition-berlin-16-march-2017_en. 

37   Cf. Ai Deng, From the Dark Side to the Bright Side: Exploring Algorithmic Antitrust Compliance, at 5 (Dec. 13, 2019) (Algorithmic An-
titrust Compliance) (“[G]iven how concise the US Sherman Act is, most legal scholars, if not all, would agree that turning the Sherman Act 
into a set of specific if-then type instructions is a tall order, if not outright impossible.”), https://www.nera.com/content/dam/nera/publica-
tions/2019/PUB_AT_Algorithmic-Compliance.pdf. 

38   See id. at 3, 4 (Suggesting as high-level principles: [1] “[Y]our algorithms should never open a secret backdoor channel for communi-
cations between competitors, even if the communications are written in machine-readable syntax”; [2] You should never design a pricing 
algorithm with the explicit goal of eliciting or facilitating coordination or collusion”; and [3] “[O]ne should never intentionally expose these 
pricing algorithms to the competitors.”) (footnotes omitted).

39   Cf. Gal, Algorithmic Coordination, supra n. 4, 38 Berkeley Tech. L. Rev. at 220-24 (discussing using a “disruptive” algorithm to introduce 
“noise” that makes price coordination more difficult).

40   Deng, Algorithmic Antitrust Compliance, supra n. 37, at 4 (“[F]rom an algorithm design perspective, the developers should not include 
a component that enables switches between collusive and non-collusive pricing conditional on what the competitor does in response to a
signal (e.g., an invitation.)”).

training dataset all federal and state antitrust decisions in 
the United States since, say, at least the Sherman Act’s en-
actment in 1890. But could algorithmic trial and error be-
havior realistically generate insight into what could or could 
not be done in a marketplace today — particularly since 
most marketplace restraints are governed by antitrust’s 
rule of reason, and in any event, as we all know, antitrust 
decision-making is very fact specific?37 Moreover, for an al-
gorithm that drove product (or service) sales internationally, 
the training data would have to be repeated country-by-
country. Any such project seems theoretical, not real.

Nonetheless, there may be a more manageable way to im-
plement the notion of compliance by design. As a thought 
exercise, assume there were a set of standards that pricing 
algorithms would have to meet. For example, a business’s 
algorithms that signaled past, current, or intended pricing 
decisions could have anticompetitive effects if rivals could 
identify the signal through their own pricing algorithms. 
Standards therefore would have to constrain ways in which 
the first algorithm could behave to refrain from signaling.38 
They could impose a certain opacity on algorithms, de-
signed to prohibit not only open signaling, but perhaps also 
to call for “decoy” or “noise” deployment to impair rivals’ 
ability to essentially decode another’s algorithm or to iden-
tify the datasets used for training.39 

Another standard could perhaps prohibit or limit price 
change decisions based solely on individual rival price 
changes, requiring instead that the decision be based on 
a changing average or aggregate level among suppliers 
in a given market area over a set time period. Still another 
standard might prohibit or limit “reward/punishment” pric-
ing strategies, whereby rival upward price movement is met 
with a recognizably tolerant response, but rival downward 
movement is met with one conveying disapproval.40 

https://www.vox.com/2017/11/29/16712940/margrethe-vestager-european-commission-competition-regulation-recode-decode-kara-swisher-podcast
https://www.vox.com/2017/11/29/16712940/margrethe-vestager-european-commission-competition-regulation-recode-decode-kara-swisher-podcast
https://ec.europa.eu/commission/commissioners/2014-2019/vestager/announcements/bundeskartellamt-18th-conference-competition-berlin-16-march-2017_en
https://ec.europa.eu/commission/commissioners/2014-2019/vestager/announcements/bundeskartellamt-18th-conference-competition-berlin-16-march-2017_en
https://www.nera.com/content/dam/nera/publications/2019/PUB_AT_Algorithmic-Compliance.pdf
https://www.nera.com/content/dam/nera/publications/2019/PUB_AT_Algorithmic-Compliance.pdf
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Nonetheless, there may be a more manage-
able way to implement the notion of compli-
ance by design

The underlying policy of such standards would be to pre-
serve a degree of marketplace uncertainty. This cuts against 
the notion that marketplace transparency invariably pro-
motes efficient competitive behavior — itself a questionable 
proposition, at least for some products or some markets.41 
Regardless, the trade-off may be tolerable. The objective is 
to avoid the risk that AI-informed algorithms could routinely 
produce upward price pressure, transferring surplus from 
customers to producers.42

Other standards might prohibit initiating market manipula-
tion practices akin to those prohibited for securities and 
commodities exchange trading, such as spoofing, wash 
sales, and parking transactions. Algorithms could also 
be required to have “trip switches” or “circuit breakers,” 
designed temporarily to constrain the impact of outside 
shocks on market activity, or to terminate grossly irratio-
nal activity such as the algorithmic bidding war that drove 
the Amazon price for a book on developmental biology, The 
Making of a Fly, up to $23,698,655.93.43 

Further, standards — perhaps even bright-line rules — 
could address single-firm predatory pricing and personal-
ized pricing. The former is antithetical to collusion, at least 

41   See Ezrachi & Stucke, Sustainable Tacit Collusion, supra n. 22, 17 Nw. J. Tech. & Intell. Prop. At 244 (discussing situations in Peru and 
Germany where increased price transparency resulted in increased retail gasoline prices).

42   See generally Gal, Algorithmic Coordination, supra n. 4, 38 Berkeley Tech. L. Rev. at 196-99 (discussing algorithmic conduct that might 
be constrained). 

43   Michael Eisen, Amazon’s $23,698,655.93 book about flies, it is NOT junk (Apr. 22, 2011), https://www.michaeleisen.org/blog/?p=358. 

44   See generally UK Competition & Markets Authority, Pricing Algorithms: Economic Working Paper on the Use of Algorithms to Fa-
cilitate Collusion and Personalised Pricing, at 42-46 (2018) (Personalised Pricing), https://assets.publishing.service.gov.uk/me-
dia/5bbb2384ed915d238f9cc2e7/Algorithms_econ_report.pdf; Michal S. Gal, Algorithms as Illegal Agreements, 34 Berkeley Tech. L. Rev. 
60, 91-92 (2019).

45   See generally Leslie, Predatory Pricing Algorithms, supra n. 32, 98 N.Y.U. L. Rev. 49.

46   See, e.g., Rebecca Kelly Slaughter, Algorithms and Economic Justice: A Taxonomy of Harms and a Path Forward for the Federal Trade 
Commission, 23 Yale J. Law & Tech. 1, 34 n.101 (2021) (Algorithms and Economic Justice). See generally CMA, Personalised Pricing, supra n. 
44, at 36-42; Peter Rott, Joanna Strycharz & Frank Alleweldt, Personalised Pricing (2022), https://www.europarl.europa.eu/RegData/etudes/
STUD/2022/734008/IPOL_STU(2022)734008_EN.pdf; Deng, Algorithmic Collusion and Algorithmic Compliance: Risks and Opportunities, 
in The Global Antitrust Institute Report on the Digital Economy 964, 975 (2020), https://gaidigitalreport.com/wp-content/uploads/2020/11/
The-Global-Antitrust-Institute-Report-on-the-Digital-Economy_Final.pdf. 

47   OECD, Algorithmic Roundtable, supra n. 13, at 12. See generally id. at 20-22, 24, 29 (citing references)); CMA, Personalised Pricing, 
supra n. 44, at 37 (¶ 7.7); Leslie, Predatory Pricing Algorithms, supra n. 32, 98 N.Y.U. L. Rev. at 76-77 & n.150.

48   Rott, Strycharz & Alleweldt, Personalised Pricing, supra n. 46, at 9 (“First degree ersonalization enables retailers to extract all consumer 
surplus.”).

in the predation phase, and the latter itself makes collusive 
pricing more difficult.44 AI-informed algorithmic pricing fa-
cilitates opportunities for predatory pricing by, among other 
things, enabling the predator to target below-cost prices 
at rivals’ customers specifically, thereby mitigating preda-
tion period losses, and to use partial recoupment strategies 
along the way.45 

And, however much economists may trumpet potential 
benefits of price discrimination, significant social policy 
considerations would arise were AI to enable what is known 
as “first-degree” price discrimination. First-degree price 
discrimination is pricing that assesses individual buyer 
characteristics to infer the buyer’s “reservation price” — the 
maximum amount the buyer is willing to pay.46 “[C]onsum-
ers appear to generally dislike personalised pricing, particu-
larly due to the lack of transparency.”47 In economic terms, 
first-degree price discrimination turns consumer surplus 
into supplier profits.48 AI’s ability to process massive da-
tasets and to instantaneously adjust the purchase price by 
customer is not likely to sit well. 

Significantly, AI’s potential to analyze data and exploit in-
formation asymmetry to inform personalized pricing is not 
limited to e-commerce, but also can extend to brick-and-
mortar businesses. Even today:

“Stores can learn who walked through the door, how long 
that person stood in the shampoo aisle and maybe even 
their facial expressions while standing there. Many busi-
nesses offer tracking services to retail stores, and they all 
work a little differently. Most commonly, companies use Wi-
Fi and Bluetooth to track individuals through a store; how-
ever, more stores are starting to use facial recognition to do 

https://www.michaeleisen.org/blog/?p=358
https://assets.publishing.service.gov.uk/media/5bbb2384ed915d238f9cc2e7/Algorithms_econ_report.pdf
https://assets.publishing.service.gov.uk/media/5bbb2384ed915d238f9cc2e7/Algorithms_econ_report.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/734008/IPOL_STU(2022)734008_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/734008/IPOL_STU(2022)734008_EN.pdf
https://gaidigitalreport.com/wp-content/uploads/2020/11/The-Global-Antitrust-Institute-Report-on-the-Digital-Economy_Final.pdf
https://gaidigitalreport.com/wp-content/uploads/2020/11/The-Global-Antitrust-Institute-Report-on-the-Digital-Economy_Final.pdf
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the same thing. . . . Stores use a combination of the data 
collected in-store and online to help maximize profits.”49

Retailer membership or loyalty programs with barcode-
bearing cards are a gateway to the member’s data points.50 
Price discrimination can be accomplished by individualized 
advertising, discounts, and sale prices, as well as via digital 
labelling technology that can change prices.51

Retailer membership or loyalty programs with 
barcode-bearing cards are a gateway to the 
member’s data points

The Antitrust Division and the Federal Trade Commission 
could convene public hearings to develop AI pricing and 
other marketplace behavior standards.52 Consultation with 
enforcers globally also seems desirable. In addition, private 
firms willing to provide design, implementation, and moni-
toring services would be expected to emerge.53 Standards 
compliance could include both internal and independent 
engineering audits, together with management compliance 
certification. Implicit in this approach is that algorithms 
would have to be developed so as to be “explainable” 
— so-called “white box algorithms” that are “inherently 
interpretable.”54 Required engineering audits would make it 

49   Lauren E. Knudson, Stalking in the Grocery Aisles: Using Section 5 of the FTC Act to Curtail Big Data Driven Price Discrimination, 107 
Iowa L. Rev. 1283, 1286, 1289 (2022) (Stalking). 

50   See Leslie, Predatory Pricing Algorithms, supra n. 32, 98 N.Y.U. L. Rev. at 71-72, 75-76; 15 Ways Retailers Leverage AI That Every Con-
sumer Should Know About, Forbes (Jan. 13, 2023), https://www.forbes.com/sites/forbestechcouncil/2023/01/13/15-ways-retailers-lever-
age-ai-that-every-consumer-should-know-about/?sh=1e79a5a23ef5. 

51   Knudson, Stalking, supra n. 49, 107 Iowa L. Rev. at 1292-93; AI-Powered Dynamic Pricing Is Everywhere, SyncedReview (Nov. 24, 2018) 
(“With the help of electronic labelling, dynamic pricing can also be expanded from online retailers to physical stores.”), https://medium.
com/syncedreview/ai-powered-dynamic-pricing-is-everywhere-4271a9939d11#:~:text=Demand%2Dbased%20price%20fluctuations%20
are,resort%20naturally%20varied%20by%20season. 

52   Cf. Eduardo Molan Gaban & Vinícius Klein, A new language for A.I. and the legal discourse, at 17, 20 (2021) (suggesting a compliance 
by design structure that would include enforcers “release[ing] guidelines for the market” and that would “integrate private actors in the reg-
ulatory scheme”), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3927985. 

53   “RegTech” companies exist today and offer AI consulting services. See id. at 15. See also Press Release, DLA Piper launches Aiscen-
sion to help detect and prevent cartel activity in collaboration with Reveal (Mar. 15, 2021), https://www.dlapiper.com/en-gb/news/2021/03/
dla-piper-launches-aiscension-to-help-detect-and-prevent-cartel-activity. 

54   OECD Roundtable supra n. 13, at 26. See also UK Policy Paper, supra n. 31, at 36 (“Explainability refers to the extent to which 
it is possible for relevant parties to access, interpret and understand the decision-making processes of an AI system.”) (footnote 
omitted).

55   George Slover, Center for Democracy & Technology, Is Artificial Intelligence a New Gateway to Anticompetitive Collusion?, at 5-6 (Oct. 
3, 2023), https://cdt.org/insights/is-artificial-intelligence-a-new-gateway-to-anticompetitive-collusion/. 

56   See generally Stephen A. Zeff, Evolution of US Generally Accepted Accounting Principles (GAAP) (2004) (outlining “noteworthy devel-
opments in US GAAP,” beginning in the 1930s), https://www.iasplus.com/en/binary/resource/0407zeffusgaap.pdf.  

57   AI E.O., supra n. 3, § 2(a).

foolhardy for company management to turn “their pricing 
algorithms loose on the marketplace with a ‘set it and forget 
it’ blessing, and never following up on the algorithm’s func-
tioning and capability.”55 

This AI design compliance system would roughly parallel 
that which exists for public financial reporting, overseen by 
the Securities and Exchange Commission and self-regula-
tory organizations. Algorithmic compliance by design would 
develop over time and be policed in a way comparable to 
that of Generally Accepted Accounting Principles for finan-
cial reporting.56 

Significantly, this approach to compliance by design is 
consistent with the overarching principles and policies ex-
pressed in the President’s recent Executive Order:

“Artificial Intelligence must be safe and secure. 
Meeting this goal requires robust, reliable, re-
peatable, and standardized evaluations of AI 
systems, as well as policies, institutions, and, 
as appropriate, other mechanisms to test, un-
derstand, and mitigate risks from these sys-
tems before they are put to use. . . . Testing 
and evaluations, including post-deployment 
performance monitoring, will help ensure that 
AI systems function as intended, are resilient 
against misuse or dangerous modifications, 
are ethically developed and operated in a se-
cure manner, and are compliant with applica-
ble Federal laws and policies.”57

https://www.forbes.com/sites/forbestechcouncil/2023/01/13/15-ways-retailers-leverage-ai-that-every-consumer-should-know-about/?sh=1e79a5a23ef5
https://www.forbes.com/sites/forbestechcouncil/2023/01/13/15-ways-retailers-leverage-ai-that-every-consumer-should-know-about/?sh=1e79a5a23ef5
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3927985
https://www.dlapiper.com/en-gb/news/2021/03/dla-piper-launches-aiscension-to-help-detect-and-prevent-cartel-activity
https://www.dlapiper.com/en-gb/news/2021/03/dla-piper-launches-aiscension-to-help-detect-and-prevent-cartel-activity
https://cdt.org/insights/is-artificial-intelligence-a-new-gateway-to-anticompetitive-collusion/
https://www.iasplus.com/en/binary/resource/0407zeffusgaap.pdf
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Indeed, while this Executive Order itself emphasizes means 
to foster development of safe, secure, and reliable AI, pro-
tecting competition is also called out:

“The head of each agency developing policies 
and regulations related to AI shall use their au-
thorities, as appropriate and consistent with 
applicable law, to promote competition in AI 
and related technologies, as well as in other 
markets. Such actions include addressing 
risks arising from concentrated control of key 
inputs, taking steps to stop unlawful collusion 
and prevent dominant firms from disadvan-
taging competitors, and working to provide 
new opportunities for small businesses and 
entrepreneurs. In particular, the Federal Trade 
Commission is encouraged to consider, as it 
deems appropriate, whether to exercise the 
Commission’s existing authorities, including its 
rulemaking authority under the Federal Trade 
Commission Act, 15 U.S.C. 41 et seq., to en-
sure fair competition in the AI marketplace and 
to ensure that consumers and workers are pro-
tected from harms that may be enabled by the 
use of AI.”58

58   Id. § 5.3(a). See also id. § 1 (“[I]responsible use [of AI] could . . . disempower workers; [and] stifle competition”), § 2(b) (“Promoting 
responsible innovation, competition, and collaboration will allow the United States to lead in AI”), & § 2(e) (“The interests of Americans who 
increasingly use, interact with, or purchase AI and AI-enabled products in their daily lives must be protected. Use of new technologies, 
such as AI, does not excuse organizations from their legal obligations, and hard-won consumer protections are more important than ever in 
moments of technological change.”).

59   See e.g. Theatre Enter. Inc. v. Paramount Film Distrib. Corp., 346 U.S. 537, 541 (1954) (“proof of parallel business behavior” does not 
“itself constitute a Sherman Act offense”) (discussed with approval in Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 553-54 (2007)); Brooke 
Group v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 227 (1993).

60   15 U.S.C. § 45(a)(1) (“Unfair methods of competition in commerce, and unfair or deceptive acts or practices in commerce, are hereby 
declared unlawful.”) & § 46(g) (“The Commission shall also have power . . . (g) to make rules and regulations for the purpose of carrying out 
the provisions of this subchapter.”). See generally FTC Policy Statement Regarding Section 5 enforcement 1 n.3 (citing authorities) & 5 (Nov. 
10, 2022), https://www.ftc.gov/system/files/ftc_gov/pdf/P221202Section5PolicyStatement.pdf. 

61   Oliver Wendell Holmes, Jr., The Path of the Law, 10 Harv. L. Rev. 457, 469 (1897). See also Joshua P. Davis, Artificial Wisdom? A Poten-
tial Limit on AI in Law (and Elsewhere), 72 Okla. L. Rev. 51, 89 (2019) ([O]ur economic philosophy may need to change with technological 
advancements. AI threatens a disruption to our economic system as fundamental as any we have seen.”).

07
CONCLUSION

Of course, constraining algorithmic pricing by individual 
companies also could be said to bump up against the notion 
that conscious parallelism, or what economists often call 
tacit collusion, does not satisfy Sherman Act §1’s “agree-
ment” element.59 That, however, need not stop the FTC, 
which has authority under FTC Act §5 to prosecute unfair 
competition even though the conduct would not violate the 
antitrust laws, as well as to initiate rulemaking proceedings 
of the sort the President’s Executive Order suggests.60 Con-
gress also could authorize public and private enforcement 
independent of §5 by appropriate legislation. Moreover, 
even absent congressional action, changes driven by AI and 
algorithmic pricing may themselves make it appropriate to 
revisit antitrust’s approach to conscious parallelism. As Jus-
tice Holmes once reminded, “[i]t is revolting to have no bet-
ter reason for a rule of law than that it was so laid down in the 
time of Henry IV. It is still more revolting if the grounds upon 
which it was laid down have vanished long since and the rule 
simply persists from the blind imitation of the past.”61

Bold thinking is needed here. AI is too important to suffer 
shrinking violets.   

https://www.ftc.gov/system/files/ftc_gov/pdf/P221202Section5PolicyStatement.pdf
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01	
INTRODUCTION

We stand on the precipice of a new digital era, a 
threshold of artificial intelligence, primed to once 
again radically transform the ways in which we 
as humans communicate, connect, and solve 
complex problems. Yet, this exciting frontier fac-
es potential stifling by lawmakers and the courts. 

Generative AI, including Large Language Mod-
els (“LLMs”), represents a class of artificial intel-

2   Stephen Wolfram, What Is ChatGPT Doing … and Why Does It Work?” Stephen Wolfram Writings, (2023). 
Available at: https://writings.stephenwolfram.com/2023/02/what-is-chatgpt-doing-and-why-does-it-work/.

3   Aditya Ramesh, et al., “DALL·E: Creating images from text” (2021). Available at: https://openai.com/re-
search/dall-e.

4   Shiraz Jagati, “AI’s black box problem: Challenges and solutions for a transparent future” (2023). Available at: 
https://cointelegraph.com/news/ai-s-black-box-problem-challenges-and-solutions-for-a-transparent-future.

ligence that is designed to facilitate information 
and content creation. Text completion tools, 
like ChatGPT, use vast amounts of data and so-
phisticated algorithms to understand and gen-
erate text based on human-supplied inputs.2 
Similarly, text-to-image generators, like Stable 
Diffusion, use Generative AI to create images 
from textual descriptions.3 Despite the array of 
applications, the operations of these models 
remain a “black box,” their exact functioning 
often not fully transparent or understandable, 
even to the experts that built them.4

This article explores two ongoing cases against 
OpenAI and Stability AI to illustrate the legal 
challenges Generative AI companies are cur-

PROVIDER LIABILITY
FOR GENERATIVE AI 
COMPANIES
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rently facing. Part II reveals the apprehensions surrounding 
Generative AI’s purported consumer harms do not intro-
duce unique legal dilemmas. Part III warns of the possible 
repercussions of rushed and ill-conceived regulatory efforts 
to curb Generative AI and suggests alternative regulatory 
priorities to ensure Generative AI’s continued growth. Part 
IV provides some preliminary conclusions. 

02
EXPLORING THE 
BOUNDARIES OF LIABILITY 
FOR PROVIDERS OF 
GENERATIVE AI TOOLS

With the rise of Generative AI, we revisit predominant liability 
regimes around the dissemination of unlawful content. This 
part examines two cases involving OpenAI and Stability AI 

5   Walters v. OpenAI, L.L.C., Docket No. 1:23-cv-03122-MLB (N.D. Ga. Jul 14, 2023).

6   Immediately below the text box where users enter prompts, OpenAI warns: “ChatGPT may produce inaccurate information about 
people, places, or facts.” Motion to Dismiss, Walters v. OpenAI, L.L.C., No. 1:23-cv-03122-MLB, N.D. Ga, filed by OpenAI on July 21, 
2023. 

7   Document 12-7 for Case 1:23-cv-03122-MLB (Exhibit 6), Walters v. OpenAI L.L.C, filed by OpenAI on July 21, 2023. 

to explore the limits of liability for providers of Genera-
tive AI services and the viability of emerging claims against 
them.

A.	 Publisher Liability Case Study: Walters v. OpenAI, 
L.L.C. (2023)5

Fred Riehl is the editor-in-chief of AmmoLand Shooting 
Sports News. While reporting on a lawsuit brought by the 
Second Amendment Foundation (“SAF”), Riehl sought the 
aid of ChatGPT. ChatGPT warned Riehl of the potential in-
accuracies it may generate.6 

Undeterred, Riehl asked ChatGPT for a summary of the 
SAF complaint, to which Riehl provided a link. Yet, Chat-
GPT, lacking access to the web at that point, declined 
the request, emphasizing its limitations as an AI language 
model.7 When Riehl asked again, ChatGPT spun a tale of 
an individual named Mark Walters and his spectacular fall 
from grace—a reputed radio host turned SAF embezzler. 

Chat-log of the conversation between Fred Riehl (“user”) and ChatGPT (“assistant”). Exhibit 6 filed by OpenAI on July 21, 2023, 
Document 12-7 for Case 1:23-cv-03122-MLB. 
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Riehl then asked ChatGPT to provide a copy of the docu-
ment at the URL. ChatGPT responded, carrying on with the 
Walters story. Throughout, Riehl coaxed ChatGPT to finish 

its story, providing a starting point for the bot to continue 
from. Together, they completed the story:

Chat-log of the conversation between Fred Riehl (“user”) and ChatGPT (“assistant”). Exhibit 6 filed by OpenAI on July 21, 2023, 
Document 12-7 for Case 1:23-cv-03122-MLB.
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Skeptical, Riehl asked ChatGPT to verify the provided infor-
mation. Seeking any known news reports about the case, 
Riehl was met with another warning from ChatGPT about 
its inability to access the web. Unappeased, Riehl proceed-

ed to test ChatGPT, probing its capacity to view the docu-
ments at the given link. ChatGPT echoed its initial warnings 
regarding its limitations as an AI: 

Chat-log of the conversation between Fred Riehl (“user”) and ChatGPT (“assistant”). Exhibit 6 filed by OpenAI on July 21, 2023, 
Document 12-7 for Case 1:23-cv-03122-MLB.

Ignoring ChatGPT’s warnings, Riehl asked again for a sum-
mary of the document provided at the link. ChatGPT repeat-
ed its earlier narrative about Walters. Again, Riehl probed 

the authenticity of the information ChatGPT provided. Chat-
GPT issued another warning about its inability to authenti-
cate the document provided: 

Chat-log of the conversation between Fred Riehl (“user”) and ChatGPT (“assistant”). Exhibit 6 filed by OpenAI on July 21, 
2023, Document 12-7 for Case 1:23-cv-03122-MLB.
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Switching gears, Riehl embarked on a quest to correct 
ChatGPT, flagging the inaccuracies regarding Walters. 
ChatGPT acknowledged Riehl’s corrections, noting it had 
made a mistake. Still, ChatGPT repeated its flawed sum-
mary one last time ignoring the correction: 

As flagged by Riehl, ChatGPT’s summary was indeed a 
pure work of fiction. Walters had no ties to the suit, no 
history of embezzlement, and never held any official role 
at SAF. Baffled, Riehl confronted Walters, who denied the 
bot’s claims. 

As flagged by Riehl, ChatGPT’s summary was 
indeed a pure work of fiction

Chat-log of the conversation between Fred Riehl (“user”) and ChatGPT (“assistant”). Exhibit 6 filed by OpenAI on July 21, 2023, 
Document 12-7 for Case 1:23-cv-03122-MLB.
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Determined to reproduce the error, Riehl repeated his in-
teraction with ChatGPT, in a new chat, the following day. 
Again ChatGPT issued its usual warnings and Riehl per-
sisted. This time though, ChatGPT didn’t repeat the Wal-
ters narrative: 

Determined to reproduce the error, Riehl re-
peated his interaction with ChatGPT, in a new 
chat, the following day

Chat-log of the conversation between Fred Riehl (“user”) and ChatGPT (“assistant”). Exhibit 6 filed by OpenAI on July 21, 2023, 
Document 12-7 for Case 1:23-cv-03122-MLB.
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Riehl then let Mark Walters know about the bot’s allega-
tions, spurring Walters to begin his own conversation with 

ChatGPT in an effort to reproduce the error. Similarly, Chat-
GPT never repeated its earlier narrative: 

Chat-log of the conversation between Mark Walters (“user”) and ChatGPT (“assistant”). Exhibit 7 filed by OpenAI on July 21, 
2023, Document 12-8 for Case 1:23-cv-03122-MLB.
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Despite this, Walters turned to the courts, alleging defama-
tion against OpenAI in a case that seemingly promises to 
write the boundaries of intermediary liability for Generative 
AI services alike. 

As this case unfolds in the Georgia Superior Court, it illumi-
nates an important question about liability derived from the 
(mis)use of Generative AI tools: should providers of Gen-
erative AI be liable for their bots’ misbehavior? The next 
segment delves into how Walters v. OpenAI may unfold in 
the courts, providing valuable insight into how the courts 
might navigate analogous publisher issues for Generative 
AI providers.

1.	 Hallucinations or False Statements of Fact?

Generative AI, while powerful, sometimes yields misleading 
outputs, termed “hallucinations.”8 In cases hinging on pub-
lisher-related offenses, the facts are critical. Some false-
hoods (or hallucinations) could be perceived as hyperbolic, 
satirical, or utterly ambiguous, presenting an opinion rather 
than fact. While the quest to find context in Generative AI 
communications may spawn nuanced issues, this fact-
finding endeavor is analogous to the investigations typically 
necessary for decoding digital communications.9

A prevailing question in Walters is whether users can ever 
perceive AI responses as truly factual, particularly when AI 
companies openly disclaim potential inaccuracies. Experts 
contend that a mere disclaimer of defamation liability may 
not adequately protect AI developers.10 For instance, the 
town gossip cannot sidestep liability for circulating false ru-
mors simply by confessing their potential inaccuracy. 

Yet, ChatGPT not only displayed pre-engagement warnings, 
it persistently conveyed its limitations to Riehl throughout 
their conversation. Their conversation more closely resem-
bles a dialogue between two individuals where one, after 
thoroughly warning of their lack of personal knowledge, of-
fers an answer to placate the other. In this scenario, it seems 
a reasonable person could not perceive the subsequent an-
swers as statements of fact. Nonetheless, this inquiry will 
undoubtedly place defendant AI companies in a precarious 

8   Karen Weise, Cade Metz, “When A.I. Chatbots Hallucinate,” The New York Times, (2023). Available at: https://www.nytimes.
com/2023/05/01/business/ai-chatbots-hallucination.html.

9  Lyrissa B. Lidsky & Linda Riedemann Norbut, “Considering the Context of Online Threats” (2018). Available at: https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=3118659.

10   Eugene Volokh, “Large Libel Models? Liability for AI Output” 3 J. Free Speech L. 489, UCLA School of Law, Public Law Research Paper 
No. 23-17, (2023). Available at: https://ssrn.com/abstract=4546063.

11   Restatement (Second) Of Torts § 577 Ill. 7 (1977).

12   Motion to Dismiss, Walters v. OpenAI, L.L.C., No. 1:23-cv-03122-MLB, N.D. Ga, filed by OpenAI on July 21, 2023. 

13   Id. See also Open AI, Terms of Use (2023). Available at: https://openai.com/policies/sharing-publication-policy.

14   Id.

situation, as plaintiffs exploit these contextual ambiguities 
to advance beyond summary judgment.

This scenario hints at wider uncertainties for Generative AI 
providers, especially when additional context, like respons-
es indicating the bot’s knowledge limitations, is lacking. Us-
ers might unknowingly depend on potentially inaccurate AI-
produced statements, leaving room for further inquiry into 
the AI provider’s liability. 

Generative AI, while powerful, sometimes yields 
misleading outputs, termed “hallucinations

2.	 OpenAI is Likely a Publisher For Defamation Pur-
poses

At the heart of publisher-based offenses lies the pivotal 
question: did the defendant actually publish the material 
at issue? For defamation, a statement is considered “pub-
lished” when it is intentionally or negligently shared with 
someone other than the person being defamed.11 Simply 
put, the communication must reach a third party. 

Walters contends that OpenAI “published” false information 
to a third party when ChatGPT communicated the flawed 
summary to Riehl. OpenAI, however, posits that no such 
publication occurred.12 OpenAI reasons that tools facilitat-
ing human content creation cannot produce publications as 
a matter of law.13 Further, OpenAI contends that publication 
cannot occur until a human disseminates the communica-
tion to another human.14

OpenAI’s first contention cannot be right. Newspapers, 
book publishers, and social media services are tools for fa-
cilitating human content. Yet, they do not escape liability for 
their publications based on that aspect. The robotic nature 
of the communication seems also irrelevant. In Loomis v. 

https://www.nytimes.com/2023/05/01/business/ai-chatbots-hallucination.html
https://www.nytimes.com/2023/05/01/business/ai-chatbots-hallucination.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3118659
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3118659
https://ssrn.com/abstract=4546063
https://openai.com/policies/sharing-publication-policy
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U.S. Bank Home Mortgage, the court found that the defen-
dant’s automated software’s false reports to credit agen-
cies fulfilled the publication criterion.15 Similarly, the Fourth 
Circuit held that automatic aggregation and publication of 
public credit data could face liability for inaccuracies.16 

A potential exception may exist for internal communications 
between software and corporate users. In fact, Georgia pro-
vides a well-established exception for intra corporate com-
munications.17 However, the exception is likely unavailable 
for communications made to individuals with no affiliation 
to the company, as is often the case with ChatGPT’s users. 
Likewise, attempts to contractually waive ownership of the 
publication are unlikely to succeed.18 

Perhaps AI companies can rely on Section 230 to the extent 
that AI-outputs derive entirely from third-party supplied in-
puts.19 However, policymakers stand to eviscerate Section 
230 while the courts steadily chip away at its safeguards,20 
revealing another potential liability zone for Generative AI 
providers.21

3.	 OpenAI Lacks Requisite Knowledge 

Some experts believe that AI intrinsically lacks malice or 
recklessness, creating a challenge for public figures to seek 

15   Loomis v. United States Bank Home Mortgage., 912 F. Supp. 2d 848 (D. Ariz. 2012).

16   Henderson v. The Source for Public Data LP, 2022 WL 16643916 (4th Cir Nov. 3, 2022).

17   Koly v. Enney, 269 F. App’x 861, 864 (11th Cir. 2008).

18   Eugene Volokh, supra note 10.

19   “ChatGPT essentially functions like the “additional comments” web form in Roommates. And while ChatGPT may “transform” user 
input into a result that responds to the user-driven query, that output is entirely composed of third-party information scraped from the web,” 
Jess Miers, “Yes, Section 230 Should Protect ChatGPT And Other Generative AI Tools”, techdirt, (2023). Available at: https://www.techdirt.
com/2023/03/17/yes-section-230-should-protect-chatgpt-and-others-generative-ai-tools/.

20   Lemmon v. Snap, Inc., CV 19-4504-MWF (C.D. Cal. March 31, 2022) (holding that negligently or dangerously designed programs can 
evade Section 230). 

21   See also Matt Perault, “Section 230 Won’t Protect Chatgpt” Journal of Free Speech Law, p. 367, (2023), argues that courts will likely 
find that ChatGPT and other LLMs are excluded from Section
230 protections. Available at: https://www.journaloffreespeechlaw.org/perault.pdf.

22   Dallin Albright, Do Androids Defame with Actual Malice? Libel in the World of Automated Journalism, 75 FED.COMM. L.J. 103, 115–16 
(2022), arguing that “algorithms are designed to produce information mechanically, and it would be impossible to prove they possessed ill will 
or doubts in the traditional sense.” Available at: http://www.fclj.org/wp-content/uploads/2022/11/Vol-75.1.3_Do-Androids-Defame-with-Ac-
tual-Malice_Proof-3-1.pdf.

23   Walters v. OpenAI, L.L.C., (Amended Complaint by Mark Walters filed on Aug. 30, 2023).

24   Mike Masnick, “Masnick’s Impossibility Theorem: Content Moderation At Scale Is Impossible To Do Well,” techdirt, (2019). Available 
at: https://www.techdirt.com/2019/11/20/masnicks-impossibility-theorem-content-moderation-scale-is-impossible-to-do-well/Impossibil-
ity problem.

25  Twitter, Inc. v. Taamneh involved a dispute considering whether Internet service providers assisted in aiding and abetting terrorist orga-
nizations by recommending that content to users. This case was decided by the Supreme Court in 2022 and is reported at 143 S. Ct. 81, 
214 L. Ed. 2d 12. 

26   Jason Nelson, “OpenAI Wants to Stop AI from Hallucinating and Lying,” Decrypt (2023). Available at: https://decrypt.co/143064/openai-
wants-to-stop-ai-from-hallucinating-and-lying. 

redress from harms caused by Generative AI speech.22 
However, the burden of responsibility could shift to the pro-
viders, particularly in establishing negligence for private in-
dividuals.

Walters primarily contends that OpenAI should preemptive-
ly curb falsehoods, given ChatGPT’s notable penchant for 
misinformation.23 Yet, mitigating every potential inaccuracy, 
considering the vast and varied human-generated content 
online and the unpredictable behavior of users, presents a 
formidable challenge; much akin to the content moderation 
challenges experienced by user-generated content ser-
vices (UGC services).24 For similar reasons, in determining 
whether Twitter (now X) violates the Anti-Terrorism Act when 
known terrorists use its service, the Supreme Court found 
that technology’s capability for general misuse isn’t enough 
to demonstrate culpability.25 

The inherent design of Generative AI systems might also 
make inquiries into what the AI “knows” regarding the 
false information it supplies, technologically infeasible. At 
the same time, one might allege that a system could be 
conditioned to avoid hallucinations pertaining to individu-
als named in inputs or outputs against the system’s training 
set.26 If such a design were feasible, it raises further ques-
tions into what the bot should have known about the infor-

https://www.techdirt.com/2023/03/17/yes-section-230-should-protect-chatgpt-and-others-generative-ai-tools/
https://www.techdirt.com/2023/03/17/yes-section-230-should-protect-chatgpt-and-others-generative-ai-tools/
https://www.journaloffreespeechlaw.org/perault.pdf
http://www.fclj.org/wp-content/uploads/2022/11/Vol-75.1.3_Do-Androids-Defame-with-Actual-Malice_Proof-3-1.pdf
http://www.fclj.org/wp-content/uploads/2022/11/Vol-75.1.3_Do-Androids-Defame-with-Actual-Malice_Proof-3-1.pdf
https://www.techdirt.com/2019/11/20/masnicks-impossibility-theorem-content-moderation-scale-is-impossible-to-do-well/Impossibility
https://www.techdirt.com/2019/11/20/masnicks-impossibility-theorem-content-moderation-scale-is-impossible-to-do-well/Impossibility
https://decrypt.co/143064/openai-wants-to-stop-ai-from-hallucinating-and-lying
https://decrypt.co/143064/openai-wants-to-stop-ai-from-hallucinating-and-lying
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mation at issue.27 If not, then we might ask whether the AI 
provider should have built-in that necessary check. 

Similar questions arise when the user attempts to correct 
misinformation as Riehl did with ChatGPT. Would that alone 
be sufficient to attribute OpenAI with specific knowledge of 
the inaccuracies about Walters? And what if a genuine dis-
pute of fact arises when credible sources differ? One schol-
ar suggests that AI providers shouldn’t have to dig further, 
unlike their offline counterparts.28 Similarly, some experts 
argue that holding AI providers accountable based on how 
their bots react to user feedback could deter AI providers 
from taking in human corrections altogether.29 Yet, avoiding 
such feedback might also be seen as a deliberate oversight 
(i.e. willful blindness), weighing against the providers.30 

Nonetheless, it seems that ChatGPT implemented the cor-
rections provided by Riehl. Neither Riehl nor Walters could 
prompt ChatGPT to repeat the Walters narrative in later chat 
sessions, raising questions about what further remedies the 
legal system (and OpenAI) could possibly offer Walters.

4.	 Walters Experienced no Tangible Harm from 
ChatGPT’s False Recounting

To successfully argue defamation, courts not only require 
evidence of the defendant’s knowledge but also proof that 
the plaintiff suffered reputational harm due to the false 
statements. In many states, certain rumors, such as those 
alleging criminal or immoral acts, inherently assume dam-
ages.31

For Mark Walters, the impact of the false statements from 
ChatGPT seems questionable without concrete evidence of 
reputational harm. In fact, the defamatory statements were 
contained since Riehl didn’t communicate them further, 
thus averting potential wider repercussions for Walters. 

Others in Walters’ position might contend that ChatGPT’s 
outputs could be circulated among more unsuspecting 
audiences, especially if not corrected. Discovery into the 
AI’s algorithmic makeup could potentially reveal addition-
al embedded misconceptions about an individual (though 
unlikely). For Walters, this concern is unfounded. But other 

27   Volokh, supra note 10 at 516, arguing that the company should be required to demonstrate that such corrective measures are in fact 
infeasible. 

28   Id.

29   Mark Lemley, Mark A. & Casey, Bryan, Fair Learning (2020). Available at: https://ssrn.com/abstract=3528447.

30   Indeed, the Generative AI developer’s dilemma is similar to what experts commonly refer to as the “moderator’s dilemma” experienced 
by the early providers of interactive computer services (e.g. Stratton Oakmont, Inc. v. Prodigy Services Co., 23 Media L. Rep. 1794 (N.Y. 
Sup. Ct. 1995);Cubby, Inc. v. CompuServe Inc., 776 F. Supp. 135 (S.D.N.Y. 1991)) that spurred Congressional intervention via 47 U.S. Code 
§ 230. See also Eric Goldman, An Overview of the United States’ Section 230 Internet Immunity (December 1, 2018). The Oxford Handbook 
of Online Intermediary Liability (Giancarlo Frosio, ed.), Santa Clara Univ. Legal Studies Research Paper. Available at: https://ssrn.com/ab-
stract=3306737.

31   For example, Georgia law (where Walters is currently being heard) prescribes the same. O.C.G.A. § 51-5-4(a)(3).

similarly situated plaintiffs could plausibly incur reputational 
damages for chatbots left unchecked. 

Nevertheless, if the court determines OpenAI had the req-
uisite knowledge (as discussed in the previous section), the 
false statements published to Riehl — alleging Walters’ in-
volvement in criminal acts against SAF — might suffice for a 
per se defamation claim without demanding further scrutiny. 
Though such an outcome would be markedly misaligned.
the AI provider’s liability. 

For Mark Walters, the impact of the false state-
ments from ChatGPT seems questionable with-
out concrete evidence of reputational harm

	
Walters demonstrates how consumer claims against AI fail 
not because current legal frameworks are lacking, but be-
cause they were designed to withstand technological ad-
vancements. Indeed, Walters’ claims — and other claims 
like it — should fail to prevent a future where litigants read-
ily exploit defamation law against nascent technologies like 
Generative AI. 

Walters also illustrates the current legal quandary for cur-
rent and future providers of Generative AI. In the next sec-
tion we conduct a similar exercise, exploring how the same 
unfolds for copyright litigation.

B.	Copyright Case Study: Andersen et al v. Stability AI 
(2023)

From Betamax to Image Search, technology continuously 
reshapes how we enjoy creative works. Yet, where there 
is financial gain to be made in facilitating this enjoyment, 
rights holders remain vigilant. Consequently, today’s rights 
holders contend that both the training data and the resul-
tant AI outputs infringe upon their works, threatening the 

https://ssrn.com/abstract=3528447
https://ssrn.com/abstract=3306737
https://ssrn.com/abstract=3306737
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continued existence of Generative AI, as its developers 
grapple with economically devastating lawsuits.32 This sec-
tion delves into the turbulent terrain of copyright law, exam-
ining its capacity to address text-to-image AI services like 
Stable Diffusion.33

Sarah Andersen is renowned for her web comics, humorous-
ly depicting life as an introvert.34 Stability AI, creator of the 
AI image generator Stable Diffusion, powers distinguished 
AI image services like DreamStudios and Midjourney. Ander-
sen, along with other artists, contends that text-to-image AI 
tool providers, like Stability AI, should be held liable for direct 
copyright infringement. Yet, strikingly, Andersen fails to iden-
tify any specific works that Stability AI infringed. Her class 
action stands among the earliest in what is anticipated to be 
a series of legal actions by artists against Generative AI.

1.	 Stability AI Makes Non-Expressive Copies for its 
Training Data

AI models voraciously consume massive quantities of data, 
sourcing the Internet as an expansive reservoir of publicly 
accessible human context to craft stunning digital art.35 
Despite the public accessibility of this online data, it pre-
dominantly encompasses protected works, undoubtedly 
governed by human-imposed constraints of copyright law.  
This is the crux of Andersen v. Stability AI. 

The distinction between copying as an intermediary step for 
furthering expression and copying solely for exploiting exist-
ing works will be pivotal in the emerging landscape of Gen-
erative AI litigation. This nuance isn’t exclusive to Genera-

32   Kyle Wiggers, “The current legal cases against generative AI are just the beginning” Tech Crunch, (2023). Available at: https://tech-
crunch.com/2023/01/27/the-current-legal-cases-against-generative-ai-are-just-the-beginning/.

33   Andersen et al v. Stability AI Ltd. et al, Docket No. 3:23-cv-00201 (N.D. Cal. Jan 13, 2023). While this case involves multiple artists and 
AI-image providers, we focus on Sarah Andersen’s claims against Stability AI for the purposes of this article.

34   Sarah Andersen, “Sarah’s Scribbles.” Examples available at: https://sarahcandersen.com/.

35   Sukhpal Singh Gill, et al., “AI for Next Generation Computing: Emerging Trends and Future Directions,” (2022). Available at: https://arxiv.
org/pdf/2203.04159.pdf.

36   Field v. Google Inc., 412 F. Supp. 2d 1106, 77 U.S.P.Q.2d 1738, 19 ILRD 355, 2006 ILRC 1037 (D. Nev. 2006), Court Opinion.

37   Authors Guild v. Google, Inc., 578 U.S. 941, 136 S. Ct. 1658, 194 L. Ed. 2d 800 (2016). See also Perfect 10, Inc. v. Google, Inc., 565 U.S. 
1245, 132 S. Ct. 1713, 182 L. Ed. 2d 252 (2012).

38  Google LLC v. Oracle America, Inc., 141 S. Ct. 1183 (2021).

39   Bespaq Corp. v. Haoshen Trading Co., No. 04–cv–3698, 2005 WL 14841, at 2 (N.D. Cal. Jan. 3, 2005), dismissing Plaintiff’s copyright 
claim for failure to identify specific works that Defendant allegedly infringed. See also Lydia Pallas Loren & R. Anthony Reese, “PROVING 
INFRINGEMENT:
BURDENS OF PROOF IN COPYRIGHT INFRINGEMENT LITIGATION,” Lewis & Clark Law Review: Vol. 23:2, (2019), noting if a plaintiff 
asserting copyright infringement fails to present evidence that it owns the copyright in the work allegedly infringed, a required element of 
a claim of copyright infringement, a defense motion for summary judgment should be granted.” Available at: https://law.lclark.edu/live/
files/28482-lcb232article5lorenpdf.

40   Field v. Google Inc.

tive AI but has historical roots tracing back to the dawn of 
search engines. Consider Field v. Google where the Court 
concluded that Google’s act of scraping websites to deliver 
search results was a form of fair use, emphasizing the trans-
formative nature of caching.36 Similarly, the landmark ruling 
in Authors Guild v. Google Books recognized that copying 
for improved search capabilities aligns with fair use princi-
ples.37 Fast forward to Google v. Oracle, where the Supreme 
Court portrayed Google’s replication of Oracle’s Java APIs 
as non-expressive, posing a significant barrier for copyright 
plaintiffs.38

Drawing parallels with the precedent set by Google’s cach-
ing mechanisms, Stability AI argues that their act of copy-
ing is a transitional measure intended to birth transforma-
tive creations. The Andersen Plaintiffs, on the other hand, 
advocate that the sheer act of mass copying through web 
scraping should be seen as infringement — a stance that 
current copyright rulings don’t universally support.39

Additionally, judicial evaluations will also weigh in on how 
the defendant’s usage might disrupt the potential market 
or value of the original or derivative works. The crux here is 
that any market disruption should stem from infringement, 
not mere competition. 

Revisiting  Field v. Google, the Court emphasized that 
Google’s caching had no bearing on the market prospects 
of Field’s creations.40 Extrapolating this to the realm of Gen-
erative AI, a versatile model with a broad training set will 
likely fare better than models singularly focused on specific 
artists or genres. For instance, an AI service centered around 

https://sarahcandersen.com/
https://arxiv.org/pdf/2203.04159.pdf
https://arxiv.org/pdf/2203.04159.pdf
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Taylor Swift’s artistry, fueled exclusively by her copyrighted 
material, might struggle to make a case for fair use.41

Still, uncertainty looms regarding the legal system’s readi-
ness to stretch the boundaries of fair use to encapsulate 
Generative AI technologies. If rights holders can point to 
specific infringing works, AI firms like Stability AI will need 
to heavily anchor on non-expressive use and the transfor-
mative characteristics of the copies (to the extent the com-
pressed copies are not perfect substitutes for the original 
works).42 These are nuanced, fact-driven considerations 
that might be ill-suited for quick judicial resolutions.

Still, uncertainty looms regarding the legal sys-
tem’s readiness to stretch the boundaries of fair 
use to encapsulate Generative AI technologies

	
If data ingestion for AI image generators is deemed infringe-
ment, it could spell the end for AI image generation entirely. 
For artists like Andersen, this might be the exact outcome 
they desire.

2.	 Stability AI’s Outputs are Likely Protected by the 
Fair Use Doctrine

Andersen further claims that AI text-to-image tools like 
Stable Diffusion produce works that directly infringe upon 
Andersen’s original webcomics and other artists’ works. 
Andersen likens the AI image generator to a “21st-century 
collage tool,” seamlessly blending pre-existing works into 
learning models, and crafting a tapestry of infringement.43

41   Will Knight, “Algorithms Can Now Mimic Any Artist. Some Artists Hate It” Wired, (2022). Available at: https://www.wired.com/story/
artists-rage-against-machines-that-mimic-their-work/

42   Kelly v. Arriba Soft Corp., 280 F.3d 934 (9th Cir. 2002), finding fair use where the thumbnail images generated from copies could not 
substitute for full-size images and served a different purpose than the originals.

43   Andersen et al v. Stability AI Ltd. et al, (Complaint by Sarah Andersen filed on Jan. 13, 2023).

44   Rachel Gordon, “3 Questions: How AI image generators work,” IT’s Computer Science and Artificial Intelligence Laboratory (CSAIL), 
(2022). Available at: https://www.csail.mit.edu/news/3-questions-how-ai-image-generators-work.

45   See e.g. Shaw v. Lindheim,919 F.2d 1353 (9th Cir. 1990).

46   Authors Guild v. Google, Inc., 578 U.S. 941, 136 S. Ct. 1658, 194 L. Ed. 2d 800 (2016). 

47   Comment of OpenAI, LP, Before the United States Patent and Trademark Office Department of Commerce, Regarding Request for 
Comments on Intellectual Property Protection for Artificial Intelligence Innovation, Docket No. PTO–C–2019–0038, Addressing Question 3. 
Available at: https://www.uspto.gov/sites/default/files/documents/OpenAI_RFC-84-FR-58141.pdf#page=11.

48   Gowthami Somepalli, “Diffusion Art or Digital Forgery? Investigating Data Replication in Diffusion Models,” (2022). Available at: https://
arxiv.org/pdf/2212.03860.pdf.

Andersen’s view is not just reductive, but technologically 
inaccurate. The collage analogy overlooks the essential 
learning purpose within AI image generators, as opposed to 
mere reproduction; a process that more closely resembles 
human learning, where consumption of protected works in-
forms and influences original creation, rather than merely 
patchworking existing works together.44 

For direct copyright infringement claims, courts evaluate 
whether the defendant had access to the original work and 
if their creation is ‘substantially similar’ to it.45 In assess-
ing substantial similarity, courts will assess both the quan-
titative and qualitative aspects of the copied content. They 
examine if the copying breaches a ‘de minimis’ limit and 
assess the significance of the copied sections in the con-
text of the original work. For instance, the court in Authors 
Guild v. Google Books, weighed in favor of fair use where 
Google’s snippet previews failed to reveal the “heart” of any 
of the protected works at issue.46

These established legal criteria are equally applicable to 
outputs produced by Generative AI technologies. When 
gauging access, courts might examine if the AI’s training 
data incorporates the original work. User inputs can also 
be a source of original content. As for substantial similarity, 
the holistic aesthetics of the works are compared. Some 
courts may also consider whether a reasonable person can 
discern between the works.

Some Generative AI companies argue their tools do not 
substantially regenerate works from their training corpus, 
making it unlikely, and perhaps impossible, they ever pro-
duce outputs notably similar to original works.47 However, 
one study observed that an AI image model sourcing from 
a smaller set of training data is likely to produce substan-
tially similar outputs to original works.48 As the training set 
expands, this similarity dissipates, resulting in a novel im-

https://www.csail.mit.edu/news/3-questions-how-ai-image-generators-work
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age.49 This observation unveils an incentive for Generative 
AI companies to copy more materials for training, clashing 
with a regulatory framework that views such scraping for AI 
model training as infringement. 

Importantly, rights holders must substantiate their claims 
by pinpointing the exact infringed works. Broad allegations 
based solely on the potential of Generative AI to infringe can-
not stand, echoing sentiments in the traditional copyright 
cases. The Andersen Plaintiffs’ failure to link specific works 
with any distinct outputs from Stable Diffusion will be a signif-
icant obstacle. Similarly, assertions that the AI outputs mimic 
their artistic styles is untenable for Copyright claims.50

3.	 Stability AI Should Not Be Liable When Users In-
tend To Infringe

While providers of AI image generators may dodge liability 
for direct copyright claims, its users may not. This section 
explores whether Generative AI providers could potentially 
bear secondary liability for infringing uses of their services.

Providers might face vicarious liability, contingent upon 
their right and ability to supervise or control infringing activ-
ity and their direct financial interest in such infringements.51 
For UGC services, courts generally demand evidence be-
yond the website’s supervisory capability, such as the prac-
tical ability to control the infringement.52 The “black box” 
nature of Generative AI might suggest AI image service pro-
viders are even less likely to supervise infringing uses effec-
tively, beyond preventing responses to seemingly infringing 
prompts.53

Further, Andersen contends that AI image companies, like 
Stability AI, have direct financial interest in infringement 

49   Owen Hughes, “Generative AI Defined: How it Works, Benefits and Dangers,” TechRepublic, (2023). Available At: https://www.techre-
public.com/article/what-is-generative-ai/.

50   Historically, courts are hesitant to offer broad copyright protections solely for artistic style. Rather, artistic style is viewed as a compo-
nent of an artist’s protected expression. See e.g. Steinberg v. Columbia Pictures Indus., Inc., 663 F. Supp. 706, 3 U.S.P.Q.2d 1593 (S.D.N.Y. 
1987), Court Opinion; Dave Grossman Designs, Inc. v. Bortin, 177 U.S.P.Q. 627 (N.D. Ill. 1973), Court Opinion.

51   See e.g. Gershwin Pub. Corp. v. Columbia Artists Mgmt., Inc., 443 F.2d 1159 (2d Cir. 1971).

52   See e.g. Leonard v. Stemtech Int’l Inc., 834 F.3d 376, 387 (3d Cir. 2016); Veoh Networks, Inc. v. UMG Recordings, Inc., 522 F. Supp. 2d 
1265 (S.D. Cal. 2007).

53   But see Thomson Reuters Enterprise Centre GmbH et al v. ROSS Intelligence Inc., Docket No. 1:20-cv-00613 (D. Del. Sept. 25, 2023) 
(allowing Reuters’ vicarious liability claims against Ross to proceed beyond summary judgment due to unresolved questions about Ross’s 
practical control over a third-party data scraping vendor contracted to text-scrape Westlaw for training data powering Ross’ legal research AI).

54   Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913 (2005) (finding Grokster vicariously liable based on evidence that 
Grokster intended to profit off infringing uses by targeting former Napster users).

55   See e.g. Davis v. Pinterest, Inc., 2021 WL 879798 (N.D. Cal. Mar. 9, 2021) (rejecting Plaintiff’s claim that Pinterest is contributorily liable 
for infringing Davis’ works when Pinterest “knows” the service is frequently used for copyright infringement). 

56   For example, the Digital Millennium Copyright Act (DMCA) requires UGC services to “expeditiously” respond to a copyright owner’s 
valid 512(c)(3) notice. 

57   Richard Stim, “Copyright Infringement: How Are Damage Amounts Determined?” NOLO, (accessed 2023). Available at: https://www.
nolo.com/legal-encyclopedia/copyright-infringement-how-damages-determined.html.

when they sell subscriptions for their services. This argu-
ment is also unconvincing. The substantial unlikelihood that 
AI image generators will meaningfully reproduce any origi-
nal works suggests that the majority of uses are legitimate 
and non-infringing.54 The same cannot be said for AI pro-
grams that source from smaller training sets.

Contributory liability is another concern for providers of 
Generative AI. Plaintiffs must demonstrate that the de-
fendant company was aware of the infringing activity and 
played a substantial role in the infringement. For claims 
against online services with substantial non-infringing uses, 
courts typically require a showing of actual knowledge of 
specific acts of infringement.55 

Courts may also evaluate whether the service sufficiently 
addressed infringing content upon receiving actual knowl-
edge of the infringement, especially if the identified outputs 
can be consistently recreated across multiple uses, ses-
sions, and users. 56 It’s unclear though how Generative AI 
companies can effectively mitigate infringement aside from 
expanding their models’ training data. Rights holders might 
also issue numerous takedown requests for works identi-
fied in training sets, but such mass removals would under-
mine the AI’s effectiveness.

4.	 Damages for Copyright Infringement

Copyright holders can seek several types of damages for 
infringement claims. Actual damages cover financial losses 
directly linked to infringement, like loss of profit or licensing 
opportunities.57 The Copyright Act also provides statutory 
damages for claimants that timely register their works with 
the U.S. Copyright Office, especially when actual damages 
are hard to substantiate, with the amount varying based 

https://www.techrepublic.com/article/what-is-generative-ai/
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on the infringement’s severity and nature.58 Moreover, the 
Copyright Claims Board oversees smaller claims, below 
30,000 USD, offering a more accessible avenue for artists 
even without a registered copyright.59

Ample recovery options boost the drive for rights holders, 
like Sarah Andersen, to hit lucrative Generative AI firms with 
otherwise frivolous infringement claims, also signaling a 
gold rush for future copyright litigators.

U.S. District Judge William Orrick said during a July hear-
ing that he is inclined to dismiss most of the claims brought 
by the Andersen plaintiffs.60 This result will not be due to 
any novel harms or issues peculiar to Generative AI tech-
nologies. Rather, cases like Sarah Andersen’s reaffirm why 
copyright law should not be expanded for Generative AI 
and other nascent technologies. 

However, rights holders are not utterly powerless in their 
quest to curb Generative AI. The preceding discussion 
leaves numerous questions unanswered about AI’s poten-
tial to infringe. More blatant examples of infringement are 
likely to emerge as bad actors become more sophisticated. 

03
POLICY CONSIDERATIONS 
FOR LAWMAKERS 
REGULATING GENERATIVE AI

The previous part illustrated numerous unresolved legal 
questions and challenges facing providers of Generative AI 
technologies. This part advocates for the ongoing advance-

58   Id. 

59   Copyright Claims Board, “Frequently Asked Questions,” (accessed 2023). Available at: https://ccb.gov/faq/.

60   Blake Brittain, “US judge finds flaws in artists’ lawsuit against AI companies,” Reuters, (2023). Available at: https://www.reuters.com/
legal/litigation/us-judge-finds-flaws-artists-lawsuit-against-ai-companies-2023-07-19/.

61   Kif Leswing, “Why Silicon Valley is so excited about awkward drawings done by artificial intelligence,” CNBC, (2023), noting that Gener-
ative AI has the potential to generate trillions of dollars of economic value. Available at: https://www.cnbc.com/2022/10/08/generative-ai-sil-
icon-valleys-next-trillion-dollar-companies.html.

62   Eapen, et al., “How Generative AI Can Augment Human Creativity,” Harvard Business Review, (2023). Available at: https://hbr.
org/2023/07/how-generative-ai-can-augment-human-creativity.

63   Aditya Jain, “Impact Of Generative AI On Content Moderation,” Avasant, (2023). Available at: https://avasant.com/report/impact-of-gen-
erative-ai-on-content-moderation.

64   Matt Carbonara, “5 Ways Startups Can Use Generative AI To Build A Competitive Advantage,” Forbes, (2023). Available at: https://
www.forbes.com/sites/forbesfinancecouncil/2023/08/21/5-ways-startups-can-use-generative-ai-to-build-a-competitive-advantage/?sh=f-
cbb9046e9fe.

ment of Generative AI, delves into the existing regulatory 
dialogue surrounding it, and concludes with insights on 
how policymakers can reinforce the market for prospective 
entrants instead of shutting it down entirely.

A.	 The Benefits of Continued AI Innovation Outweigh 
Supposed Harms

Despite AI’s steady evolution, the latest pivot from data 
analytics to content creation heralds another monumental 
turning point in the digital landscape.61 Indeed, Generative 
AI stands poised to expand human creative boundaries, 
ushering in unforeseen innovations and possibilities.62 The 
following illustrates just a few ways in which Generative AI 
is currently enhancing society: 

•	 Enhancing Content Moderation. Advance-
ments in Generative AI have proven to bolster 
content moderation efforts. For example, human 
moderation decisions can be used to train and re-
fine AI models used for automated content mod-
eration for enhanced accuracy. Further, Genera-
tive AI plays a significant role in developing training 
content for AI and human moderators alike.63 

•	 Enhancing Competition. The open-source ethos 
of AI has facilitated a notable surge in the market-
place, catering to new players eager to compete 
with tech incumbents. Harnessing AI to widely au-
tomate the processes that tech giants long mas-
tered, enables market entrants to optimize their 
initial resources substantially. This optimization af-
fords AI startups enhanced latitude to channel their 
energies towards refining their products. Moreover, 
as an increasing number of companies, inclusive 
of the tech giants, adopt Generative AI, nascent 
entrants will unearth more profitable prospects in 
augmenting and enhancing foundational models.64  
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•	 Enhancing Workforce Diversity & Inclusion. While 
identifying and mitigating human bias remains a 
challenging endeavor, cutting-edge recruiting tools 
employing Generative AI stand to promote diver-
sity and inclusion in the workforce. For example, 
Generative AI algorithms can assess job descrip-
tions and suggest changes to make them more 
inclusive. Similarly,systems are primed to eradi-
cate bias in hiring and promotion scenarios, ensur-
ing a more equitable and fair selection process.65 

•	 Enhancing Creativity. Generative AI bridges the 
divide between smaller and underrepresented art-
ists and consumers, enhancing accessibility and 
visibility, and offering artists a streamlined pathway 
to share their creativity with a broader audience like 
never before. At the same time, established artists 
can explore their creativity in novel mediums, ex-
panding their artistic horizons.66 For example, Jason 
Allen, an artist from Colorado, went through 900 it-
erations and over 80 hours to refine and create his 
artwork.67 This effort in itself also defeats the pre-
conceived notion that generating art through AI is a 
simple process.68 

•	 Enhancing Transportation. Generative AI plays a 
crucial role in bolstering the safety of autonomous 
vehicles by producing extensive datasets and sce-
narios for honing autonomous systems. For ex-
ample, Generative AI can be used to synthesize 
unlimited conditioned traffic and driving data to 
create immense and highly sophisticated simula-

65   Stephanie Alston, “How Generative AI is Being Used to Promote Diversity and Inclusion in Hiring Practices,” LinkedIn, (2023). Available 
at: https://www.linkedin.com/pulse/how-generative-ai-being-used-promote-diversity-inclusion-alston. 

66   Jennifer Monahan, “REFASHIONING CREATIVITY: AI TAKES CENTER STAGE IN ARTS AND ENTERTAINMENT,” Carnegie Mellon Heinz 
College, (2023). Available at: https://www.heinz.cmu.edu/media/2023/July/refashioning-creativity-ai-takes-center-stage-in-arts-and-enter-
tainment.

67   Robert Mahari, Jessica Fjeld, “Popular A.I. services for creating images are legal minefields for artists seeking payment for their work,” 
Fortune, (2023). Available at: https://fortune.com/2023/06/16/generative-a-i-copyright-law/.

68   Sarah Shaffi “‘It’s the opposite of art’: why illustrators are furious about AI.,“ The Guardian, (2023). Available at: https://www.theguardian.
com/artanddesign/2023/jan/23/its-the-opposite-of-art-why-illustrators-are-furious-about-ai.

69   M. Xu et al., “Generative AI-empowered Simulation for Autonomous Driving in Vehicular Mixed Reality Metatverses,” IEEE Journal of 
Selected Topics in Signal Processing, (2023). Available at: https://ieeexplore.ieee.org/document/10177684.

70   Chamber of Progress, “AUTONOMOUS VEHICLES: Leveraging Technology for Diverse Community Benefit,” (2022). Available 
at: https://progresschamber.org/wp-content/uploads/2022/06/Report-AVs-Leveraging-Technology-for-Diverse-Community-Benefit.
pdf.

71   The Copia Institute, “Don’t Shoot The Message Board,” (2019) (“finding that venture capitalists are more likely to invest in U.S. startup 
companies due to its intermediary friendly regulatory environment.”). Available at: https://copia.is/wp-content/uploads/2019/06/DSTMB-Co-
pia.pdf.

72   Eric Goldman, Jess Miers, “Regulating Internet Services by Size”, CPI Antitrust Chronicle, Santa Clara Univ. Legal Studies Research 
Paper, (2021) (highlighting that startup companies regularly deploy certain countermoves when facing hostile regulatory environments in-
cluding selling-out to the tech incumbents or exiting the market). Available at: https://ssrn.com/abstract=3863015.

tions on which autonomous vehicles can train.69 
Consequently, the impending era of autonomous 
vehicle-based transportation stands to substantially 
diminish traffic accidents, enhance transportation 
alternatives for the elderly and individuals with dis-
abilities, and foster equitable access to transit for 
underserved groups.70

B.	Preserving the Future of Generative AI Through 
Progressive Policymaking

The previous section highlights the social and economic 
benefits of Generative AI, which in turn emphasizes the 
need for careful and thoughtful regulatory approaches that 
bolster, rather than hinder, advancements in the field of 
Generative AI. This section explores the current regulatory 
dialogue and offers alternative legislative priorities for poli-
cymakers. 

1.	 The Current Regulatory Climate 

Beyond the threat of expensive (and extensive) litigation, 
heightened regulatory risks will also dissuade investors in 
Generative AI,71 exacerbating competition issues, prompt-
ing new competitors to capitulate to tech giants or exit the 
marketplace entirely.72 

Still, policymakers are charging ahead with draft legislation. 
For example, Senate Majority Leader, Chuck Schumer (D-
NY), recently unveiled the “SAFE Framework” for AI regula-
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tion.73 The framework aims to safeguard national security, 
enhance provider accountability for misinformation and dis-
information, broaden copyright protections for rights hold-
ers, and mandate AI transparency. Similarly, another pro-
posal aims to exclude AI providers from Section 230.74

Concurrently, states are slowly adopting a patchwork ap-
proach to AI regulations, introducing a wave of policies 
aimed at providers of Generative AI tools. The prevailing 
themes for states involve creating task forces,75 mandating 
transparency and disclosures,76 and expanding liability for 
mis & disinformation.77

2.	 Considerations For Policymakers

As the regulatory landscape evolves for Generative AI, leg-
islative guardrails should be focused on responding effec-
tively to actual harms as opposed to creating overly broad 
regulation that risks upending the benefits of Generative AI. 
Moreover, Congress should focus on the national security 
implications and other pressing issues such as disinforma-
tion spreading.78 

This section provides a set of considerations79 for policy-
makers and offers alternative suggestions should they 
wish to preserve the continued existence of Generative AI:  

•	 Computing Power & Government Investment. Gen-
erative AI programs have developed tenfold in the 
past two years alone. Ultimately, the Government 

73   Lindsey Wilkinson, “White House secures safety commitments from 7 AI companies,” Cyber Security Dive, (2023). Available at: https://
www.cybersecuritydive.com/news/white-house-ai-security-commitments/688650/?&web_view=true.

74   No Section 230 Immunity for AI Act, S._, 118th Congress, OLL23592 SF9, (2023). Available at: https://www.hawley.senate.gov/haw-
ley-blumenthal-introduce-bipartisan-legislation-protect-consumers-and-deny-ai-companies-section.

75   See e.g. Act No. 2021-344, 2021 Ala. Acts & Vt. H. 410, An Act Relating to the Use and Oversight of Artificial Intelligence in State 
Government, Reg. Sess. (2023). Available at: https://www.ncsl.org/technology-and-communication/artificial-intelligence-2023-legis-
lation.

76   See e.g. Ma H 64 An Act Establishing A Commission On Automated Decision-Making By Government In The Commonwealth & 2022 Nj 
S 3714 New Jersey Disclosure And Accountability Transparency Act (Nj DaTA). Available at: https://www.ncsl.org/technology-and-commu-
nication/artificial-intelligence-2023-legislation.

77   See e.g., NY S 7592 - Disclosure of the Use of Artificial Intelligence, (2023). Available at: 

78   Justin Hendrix, “Transcript: Senate Hearing Addressing the National Security Implications of AI,” Tech Policy Press, (2023). Available at: 
https://techpolicy.press/transcript-senate-hearing-addressing-the-national-security-implications-of-ai/.

79   Many of our considerations are based on the principles for intermediary liability described by academics. See e.g. “Liability for Us-
er-Generated Content Online Principles for Lawmakers,” (2019). Available at: https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?arti-
cle=2992&context=historical.

80   U.S. Senate, “CREATE AI Act of 2023” U.S. Senate Artificial Intelligence Caucus https://www.heinrich.senate.gov/imo/media/doc/cre-
ate_ai_act_fact_sheet1.pdf.

81  This is also not unsimilar to the content moderation wars. See Eric Goldman, Jess Miers, “Why Internet Companies Can’t Stop Awful 
Content,” Santa Clara University School of Law (2020). Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3518970.

82   Help Net Security, “Generative AI: The new attack vector for trust and safety,” Help Net Security (2023). Available at: https://www.
helpnetsecurity.com/2023/05/30/generative-ai-abuse/.

83   Id.

must continue to invest in computing powers so that 
Generative AI technology can continue to develop. 
More importantly, efforts should be geared towards 
supporting researchers and AI developers to create 
safe and inclusive AI. 

This can be illustrated by the National Artificial Intel-
ligence Research Resource (NAIRR). Introduced by 
U.S. Senators Martin Heinrich, Todd Young, Cory 
Booker, and Mike Rounds, NAIRR would be sup-
ported by the NSF’s funding of 1 billion per year. This 
legislation would provide free or low cost access to 
datasets for developing Generative AI.80 

•	 The Law Must Provide Incentives for AI Compa-
nies to Improve. As Generative AI tools advance, 
the potential for misuse in spreading disinformation, 
fraud, and offensive content will inevitably rise, ne-
cessitating vigilant oversight by AI providers.81 By 
way of illustration, AI users were able to generate 
images that show Russian President Vladimir Putin 
on his knees begging for support before Chinese 
President Xi Jinping.82 Moreover, the rise of deep-
fakes and other AI videos are used to exploit politi-
cal conflicts. One such example of this is an audio 
that was generated to the voice of a UK-rapper to 
say explicit statements to incite rebellion against 
the British government.83 But perhaps AI could 
also evolve to improve harmful behavior online. 
 

https://www.cybersecuritydive.com/news/white-house-ai-security-commitments/688650/?&web_view=true
https://www.cybersecuritydive.com/news/white-house-ai-security-commitments/688650/?&web_view=true
https://www.hawley.senate.gov/hawley-blumenthal-introduce-bipartisan-legislation-protect-consumers-and-deny-ai-companies-section
https://www.hawley.senate.gov/hawley-blumenthal-introduce-bipartisan-legislation-protect-consumers-and-deny-ai-companies-section
https://www.ncsl.org/technology-and-communication/artificial-intelligence-2023-legislation
https://www.ncsl.org/technology-and-communication/artificial-intelligence-2023-legislation
https://www.ncsl.org/technology-and-communication/artificial-intelligence-2023-legislation
https://www.ncsl.org/technology-and-communication/artificial-intelligence-2023-legislation
https://techpolicy.press/transcript-senate-hearing-addressing-the-national-security-implications-of-ai/
https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=2992&context=historical
https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=2992&context=historical
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3518970
https://www.helpnetsecurity.com/2023/05/30/generative-ai-abuse/
https://www.helpnetsecurity.com/2023/05/30/generative-ai-abuse/
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For AI to effect significant positive change online, 
legislators must craft laws that allow AI providers 
ample latitude to enhance their models, shielded 
from oppressive litigation risk. The immunity offered 
to providers of interactive computer services under 
Section 230 serves as a beacon, incentivizing pro-
active content moderation by shielding websites 
from liability for user actions.84 Indeed, policymak-
ers must similarly ensure AI providers retain the 
drive to improve (or ‘moderate’) their services. Fu-
ture legislation should keep user accountability at 
the forefront to protect providers from unwarranted 
liability for misuse and abuse of the services and 
open-sourced LLMs. 

Similarly, in the Copyright context, one concern for 
copyright pertains to users and their interactions with 
AI-image generator services. Considering the cur-
rent capabilities of text-to-image AI generators, us-
ers might craft prompts that sidestep the protective 
measures set by AI providers, potentially leading to 
infringement.85

The counterpart to Section 230 for online copyright 
law is the ‘safe harbor’ provision provided to UGC 
services under Section 512 of the Digital Millennium 
Copyright Act (DMCA).86 While this safe harbor is vital 
in warding off a myriad of secondary liability copy-
right claims for UGC services, its inherent design 
flaws, especially concerning the knowledge stipula-
tion, have posed significant challenges for content 
creators.87 Rather than encouraging UGC services 
to defend the availability of their creators’ content, 
the design of Section 512 is infamous for promoting 

84   Eric Goldman, Jess Miers, “Why Internet Companies Can’t Stop Awful Content,” (2020), (arguing that Section 230 helps to decrease the 
amount of awful content online). Available at: https://ssrn.com/abstract=3518970.

85  Pam Samuelson, “Generative AI meets copyright, “ Science, Volume 381,  Issue 6654 (2023), (“It is, however, possible for generative 
AI outputs to infringe copyrights. If the same input image (say, of Mickey Mouse) is present in many works on which the model was trained 
and its developer did not follow industry best practices by eliminating duplicates and using output filters to prevent infringements, user 
prompts could result in infringing outputs (although this user, not the developer of the generative AI system, may be the infringer.”). Available 
at: https://www.science.org/doi/10.1126/science.adi0656?adobe_mc=MCMID%3D67206346547701074570918360005019222071%7C-
MCORGID%3D242B6472541199F70A4C98A6%2540AdobeOrg%7CTS%3D1696466256.

86   17 U.S.C. § 512 (2018).

87   “Unintended Consequences: Sixteen Years under the DMCA,” Electronic Frontier Foundation, (2014). Available at: https://www.eff.org/
wp/unintended-consequences-under-dmca/archive. 

88   Daphne Keller, “EMPIRICAL EVIDENCE OF “OVER-REMOVAL” BY INTERNET COMPANIES UNDER INTERMEDIARY LIABILITY LAWS” 
The Center for Internet and Society, (2015). Available at: https://cyberlaw.stanford.edu/blog/2015/10/empirical-evidence-over-removal-in-
ternet-companies-under-intermediary-liability-laws.

89   Eric Goldman & Jessica Silbey, “Copyright’s Memory Hole” BYU L. Rev. 929 (2020). Available at: https://digitalcommons.law.byu.edu/
lawreview/vol2019/iss4/6/.

90   Joel Matteson, “Unfair Misuse: How Section 512 of the DMCA Allows Abuse of the Copyright Fair Use Doctrine and How to Fix It” 
Santa Clara High Technology Law Journal, (2018). Available at: https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=1638&con-
text=chtlj.

91   Stella Kotik, “Generative AI meets copyright law” Berkeley News, (2023).  Available at: https://news.berkeley.edu/2023/05/16/genera-
tive-ai-meets-copyright-law.

excessive content removal online.88 Indeed, as some 
experts note, online copyright law seems to have 
carved a ‘memory hole’ in the digital content land-
scape.89 

At the very least, Generative AI providers, which 
grapple with similar, if not more complex, challeng-
es as UGC services, should similarly have access 
to a safe harbor for secondary infringement claims. 
However, as Generative AI booms, this moment of-
fers policymakers a chance to leverage the insights 
gained from years of Section 512 litigation and intro-
duce immunity-based enhancements to secure the 
future of Generative AI.90

For AI to effect significant positive change on-
line, legislators must craft laws that allow AI 
providers ample latitude to enhance their mod-
els, shielded from oppressive litigation risk

•	 The Law Must Uphold Principles of Fair Use and 
Prevent Rights Holder Abuse. “Copyright law is the 
only law that’s already in existence that could bring 
generative AI systems to their knees,”91 Pamela Sam-
uelson. 

https://ssrn.com/abstract=3518970
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Generative AI services, exemplified by OpenAI’s 
ChatGPT, Google’s Bard, and Stability AI’s Stable 
Diffusion, have elicited concerns from rights hold-
ers who fear their original works might be replicated 
en masse or even supplanted by such technological 
breakthroughs.92 While rights holders argue for a revi-
sion of U.S. copyright laws in light of Generative AI, 
ongoing litigation underscores the need for legislative 
prudence.

Fair use prevents rights holders from monopolizing 
creative concepts, fostering an environment where 
new creations continually emerge. In Part II, we ex-
amined how fair use crucially bars Plaintiffs frivolous 
copyright claims in Andersen v. Stability AI. In prac-
tice, fair use demands nuanced court analysis due 
to its detailed, case-specific nature, making it adapt-
able to the latest technological advances. Altering 
these principles for Generative AI might compromise 
its functionality and limit the emergence of innovative 
expressive works.

Fair use prevents rights holders from monopo-
lizing creative concepts, fostering an environ-
ment where new creations continually emerge

•	 Artistic Style Must Remain Outside the Scope of 
Copyright Protections. Though a growing concern 
among artists, policymakers should resist expanding 
copyright protections to cover artistic style. As dis-
cussed, Courts are reluctant to extend copyright pro-
tections to artistic style. Nevertheless, the copyright 
landscape naturally discourages potential infringers, 
regardless of the tools and technology available to 
them.93 For example, while a user may be able to 
successfully coax an AI-image generator to produce 
substantially similar reproductions of another artist’s 
works, the user is certain to face expensive repercus-
sions under current copyright law should the user at-
tempt to commercialize the generated works.

92   Gil Appel, et. al., “Generative AI Has an Intellectual Property Problem” Harvard Business Review, (2023). Available at: https://hbr.
org/2023/04/generative-ai-has-an-intellectual-property-problem.

93   Matthew Sag, “Internet Safe Harbors and the Transformation of Copyright Law” Emory Law, (2017). Available at: https://scholarlycom-
mons.law.emory.edu/cgi/viewcontent.cgi?article=1008&context=faculty-articles.

94   Steve Dent, “Stable Diffusion update removes ability to copy artist styles or make NSFW works” Engadget, (2023). Available at: https://
www.engadget.com/stable-diffusion-version-2-update-artist-styles-nsfw-work-124513511.html.

95   OpenAI, “DALL·E 3” OpenAI, (2023) (DALL·E 3 is designed to decline requests that ask for an image in the style of a living artist. Creators 
can now also opt their images out from training of our future image generation models). Available at: https://openai.com/dall-e-3.

Similarly, without alterations to existing copyright 
regulations, AI service providers are already taking 
proactive measures to prevent potential copyright 
infringements, recognizing the gray areas around 
the fairness of AI outputs. For instance, Stability AI 
has modified its image generator, Stable Diffusion, to 
deny requests that mimic established artists’ styles.94 
OpenAI made a parallel move with DALL-E 3, which 
now also refuses to generate images mirroring the 
style of any living artist and allows artists to opt-out 
of having their works included in any training sets.95 

The emergence of Generative AI suggests that rights 
holders may need to take up new proactive efforts, 
such as opting-out of the training sets that power 
Generative AI services, to oversee their works. But 
should infringements arise, rights holders are well-
equipped with a robust copyright framework, based 
on centuries of precedent, to zealously defend their 
rights. Generative AI neither diminishes the legal av-
enues available to rights holders nor calls for an im-
mediate deviation from entrenched copyright norms.

•	 The Law Must Provide a Uniform Standard at Fed-
eral Level. To safeguard the growth of Generative AI, 
any regulatory measures should be federally man-
dated, superseding the growing tangle of disparate 
state laws. Generative AI providers need consistent, 
national guidelines to operate effectively. Otherwise, 
providers will be hamstrung by the strictest state 
standards, hindering further innovation. 

For instance, this moment presents an opportune 
time for Congress to contemplate the introduction 
of comprehensive federal privacy legislation. Such a 
law could address emerging concerns like AI-facili-
tated fraud, misuse of consumer data, discriminatory 
decision-making based on user data, and the surge 
of deep fakes. A federal mandate could also estab-
lish fundamental principles regarding publicity rights, 
countering the spread of deepfakes and superseding 
what has become a nationwide mess of conflicting 
state publicity rights laws.

•	 The Law Must Account for Rapid Advancements 
in AI. As policymakers navigate the regulatory land-
scape for artificial intelligence, it is paramount that 
the legislation adapts to the lightning pace of AI de-
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velopment. The future holds untold advancements, 
and regulatory frameworks must be agile enough 
to accommodate these, rather than anchor them to 
today’s technological realities. Further, lawmakers 
should adopt a risk-based approach for future legisla-
tive measures. This approach ensures that remedies 
sought by future litigants are not only technologically 
feasible and reasonable but are also aligned with 
addressing a quantifiable and demonstrated harm. 

•	 The Law Must Preserve the First Amendment 
Rights of AI Providers. Like traditional publishers, 
Generative AI providers undoubtedly fall under the 
First Amendment’s umbrella, as facilitators of expres-
sion.96 The deliberate choices providers make in fine-
tuning their algorithms mirror editorial decisions (or 
‘house rules’97), showcasing their stand on acceptable 
inputs and crafted outputs. As such, lawmakers are 
likely precluded from interfering with editorial mea-
sures undertaken by AI providers to facilitate outputs. 

As a result, lawmakers aiming to regulate Genera-
tive AI face the essential task of aligning their ini-
tiatives with the First Amendment. For instance, as 
one scholar contends, legislations mandating trans-
parency in AI algorithms might unknowingly venture 
into the domain of compelled speech.98 Moreover, 
obligatory explanations and user disclosures, while 
well-intentioned, may be both technologically infea-
sible due to AI’s inherent ‘black box’ characteristics 
and potentially infringing. Requirements like manda-
tory watermarks could inadvertently dilute the ex-
pressiveness of AI-generated outputs and convey 
unintended messages on behalf of the AI provider. 
Furthermore, compulsory explanations about the AI’s 
decision-making process might unintentionally equip 
malicious actors with the knowledge to bypass se-
curity protocols, exploiting AI for malicious activities.

Lastly, users of Generative AI services have a First 
Amendment right to access the information dissemi-
nated by these services.99 Legislation that suppress-
es the lawful transmission of information from AI 
providers to requesting users will certainly encounter 
First Amendment challenges.

96   Eugene Volokh, Mark A. Lemley & Peter Henderson, Freedom of Speech and AI Output (August 3, 2023). Journal of Free Speech Law, 
3:113, (2023) (arguing that the creators of generative AI programs are entitled to First Amendment protections). Available at: https://ssrn.
com/abstract=4531003. 

97   Eric Goldman, Jess Miers, “Online Account Terminations/Content Removals and the Benefits of Internet Services Enforcing Their House 
Rules,” 1 Journal of Free Speech Law 191, Santa Clara Univ. Legal Studies Research Paper (2021) (arguing that the existence of house rules 
for various UGC services entitles UGC services to protected editorial discretion rights under the First Amendment). Available at: https://ssrn.
com/abstract=3911509.

98   Eric Goldman, “The Constitutionality of Mandating Editorial Transparency (2022),” 73 Hastings Law Journal 1203, Santa Clara Univ. 
Legal Studies Research Paper No. 4005647, (2022). Available at: https://ssrn.com/abstract=4005647.

99   Volokh, Lemley & Henderson, supra note 79. 

04
CONCLUSION

The emergence of Generative AI stands as a monumental 
transformation in the U.S. economy and society’s interac-
tion with technology. This article underscores the robust-
ness of existing legal frameworks, even in the face of rapid 
technological advancements. This mismatch between the 
current regulatory conversations around Generative AI and 
the on-ground reality signals a pressing need for a legisla-
tive recalibration. 

This shift is crucial for lawmakers to guarantee the seam-
less expansion of Generative AI services. Without it, the 
Generative AI boom could swiftly dissolve, marking a brief 
surge rather than a groundbreaking era.  

As a result, lawmakers aiming to regulate Gen-
erative AI face the essential task of aligning 
their initiatives with the First Amendment

https://ssrn.com/abstract=4531003
https://ssrn.com/abstract=4531003
https://ssrn.com/abstract=3911509
https://ssrn.com/abstract=3911509
https://ssrn.com/abstract=4005647
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Generative Artificial Intelligence (“Generative 
AI”) technologies – such as conversational AI 
chatbots and apps that can generate novel im-
ages and text from user prompts – have cap-
tured the attention of business leaders and 
the public around the world this year. Antitrust 
and competition authorities are no exception. 
Although disruptive new technologies may 

be procompetitive in many ways, competition 
agencies are also wary of missing out on any 
potentially anticompetitive trends associated 
with the rise of Generative AI, especially given 
the frequently voiced criticism that competition 
agencies failed to respond adequately to is-
sues arising from the internet and smartphone 
revolutions.

ANTITRUST AGENCIES 
IDENTIFY
GENERATIVE AI 
CONCERNS
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Antitrust agencies, and governments more broadly, have 
accordingly signaled their interest in AI developments. For 
example, on October 30, 2023, President Biden supported 
the Federal Trade Commission (“FTC”) taking a leading 
role in addressing competition issues involving AI, stating 
in an Executive Order that “the Federal Trade Commis-
sion is encouraged to consider, as it deems appropriate, 
whether to exercise the Commission’s existing authorities, 
including its rulemaking authority under the Federal Trade 
Commission Act . . . to ensure fair competition in the AI 
marketplace and to ensure that consumers and workers 
are protected from harms that may be enabled by the use 
of AI.”2 

On November 21, 2023, the FTC authorized a resolution 
streamlining its staff’s ability to issue civil investigative 
demands in investigations related to AI.3 Indeed, the cur-
rent FTC has emphasized “that there’s no AI exemption 
to the laws on the books, so all of the laws that already 
prohibit unfair methods of competition or collusion or 
discrimination or deception, all of those laws still entirely 
apply.”4 In the UK, meanwhile, the Competition and Mar-
kets Authority (“CMA”) published its initial Report on AI 
Foundation Models, on September 18, 2023, which sets 
out the CMA’s early views on these models that underlie 
Generative AI technology and the competitive dynamics 
associated with the technology more generally.5 And on 
June 14, 2023, the European Parliament adopted its po-
sition on the draft EU Artificial Intelligence Act (“EU AI 
Act”), which proposes a comprehensive regulatory frame-
work for AI.6

This article surveys some of the high-level competition is-
sues that the U.S., UK, and European authorities have re-
cently raised about Generative AI. These include issues 
involving AI training on copyrighted material, competition 
between Generative AI tools and human artists and creative 
professionals, as well as agency concerns about other in-
dustry dynamics related to mergers and business practices 

2   Joseph R. Biden, Executive Order on the Safe, Secure, and Trustworthy Development and Use of Artificial Intelligence, The White 
House (October 30, 2023), https://www.whitehouse.gov/briefing-room/presidential-actions/2023/10/30/executive-order-on-the-safe-se-
cure-and-trustworthy-development-and-use-of-artificial-intelligence/. 

3   Press Release, U.S. The Federal Trade Commission, FTC Authorizes Compulsory Process for AI-related Products and Services (No-
vember 21, 2023), https://www.ftc.gov/news-events/news/press-releases/2023/11/ftc-authorizes-compulsory-process-ai-related-prod-
ucts-services. 

4   Hearing Transcript, Creative Economy and Generative AI (October 4, 2023), https://www.ftc.gov/system/files/ftc_gov/pdf/creative-econ-
omy-and-generative-ai-transcript-october-4-2023.pdf.

5   Competition and Markets Authority, AI Foundation Models: Initial Report (September 18, 2023), https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/attachment_data/file/1185508/Full_report_.pdf. 

6   European Parliament Press Release , EU AI Act: first regulation on artificial intelligence (June 14, 2023), https://www.europarl.europa.eu/
news/en/headlines/society/20230601STO93804/eu-ai-act-first-regulation-on-artificial-intelligence. 

7   Creative Economy and Generative AI, supra note 4; see also FTC Comment, Artificial Intelligence and Copyright, U.S. Copyright Office, 
No. 2023-6 (October 30, 2023), at 5, https://www.ftc.gov/system/files/ftc_gov/pdf/p241200_ftc_comment_to_copyright_office.pdf (“Con-
duct that may violate the copyright laws––such as training an AI tool on protected expression without the creator’s consent or selling output 
generated from such an AI tool, including by mimicking the creator’s writing style, vocal or instrumental performance, or likeness—may also 
constitute an unfair method of competition or an unfair or deceptive practice.”).

involving AI-related data sets, applications, computational 
resources, and engineering talent. 

01
SECTION 5 AND COPYRIGHT-
RELATED CONCERNS

FTC and U.S. Department of Justice (“DOJ”) officials have 
made several statements outlining different concerns re-
lated to Generative AI. One topic, in particular, that has re-
ceived ample attention recently is the FTC’s concern that 
training AI tools on copyrighted content may constitute an 
unfair method of competition under Section 5 of the FTC 
Act in certain circumstances.

On October 4, 2023, the FTC hosted a public forum on the 
“Creative Economy and Generative AI,” with remarks from 
the Commissioners and representatives of various creative 
and artistic fields, including writers, visual artists, musicians, 
actors, and others. Several participants expressed concern 
that firms would train AI tools on their creative works and 
then subsequently compete against them by generating 
AI-produced creative works. Some of the issues the par-
ticipants raised, such as the mechanisms for compensating 
artists whose work is used to train AI, may require new leg-
islation or regulations to address. The three sitting commis-
sioners, however, appeared to agree that, as Commissioner 
Rebecca Slaughter put it, the “FTC’s prohibitions against 
unfair and deceptive practices and unfair methods of com-
petition apply to applications of AI just as much as they 
have to every other new technology that’s been introduced 
in the market over the last hundred years.”7 

https://www.whitehouse.gov/briefing-room/presidential-actions/2023/10/30/executive-order-on-the-safe-secure-and-trustworthy-development-and-use-of-artificial-intelligence/
https://www.whitehouse.gov/briefing-room/presidential-actions/2023/10/30/executive-order-on-the-safe-secure-and-trustworthy-development-and-use-of-artificial-intelligence/
https://www.ftc.gov/news-events/news/press-releases/2023/11/ftc-authorizes-compulsory-process-ai-related-products-services
https://www.ftc.gov/news-events/news/press-releases/2023/11/ftc-authorizes-compulsory-process-ai-related-products-services
https://www.ftc.gov/system/files/ftc_gov/pdf/creative-economy-and-generative-ai-transcript-october-4-2023.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/creative-economy-and-generative-ai-transcript-october-4-2023.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1185508/Full_report_.pdf
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https://www.europarl.europa.eu/news/en/headlines/society/20230601STO93804/eu-ai-act-first-regulation-on-artificial-intelligence
https://www.europarl.europa.eu/news/en/headlines/society/20230601STO93804/eu-ai-act-first-regulation-on-artificial-intelligence
https://www.ftc.gov/system/files/ftc_gov/pdf/p241200_ftc_comment_to_copyright_office.pdf
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Commissioner Alvaro Bedoya then repeated this senti-
ment at an AI event held by the Open Markets Institute on 
November 15, 2023, similarly stating that AI development 
might be relevant to the FTC’s authority under Section 5. He 
expressed the view that the statute’s original purpose was 
to track innovation in industry, both good innovations as 
well as innovations in unfair methods of competition, thus 
empowering the Commission to examine when powerful 
actors use their power to eliminate competitors from the 
market, which he saw as relevant to current concerns re-
garding AI in the creative industries.8 

The FTC echoed the concerns expressed at its October 4 
public forum in a public comment submitted on behalf of the 
agency to the U.S. Copyright Office on October 30, 2023, 
as part of the Office’s notice of inquiry examining copyright 
issues related to AI. Specifically, the FTC stated that “un-
der certain circumstances, the use of pirated or misuse of 
copyrighted materials could be an unfair practice or unfair 
method of competition under Section 5 of the FTC Act.” 
Further, the agency noted that:

As the courts apply the doctrine of fair use 
to the training and use of AI, the evolution 
of the doctrine could influence the competi-
tive dynamics of the markets for AI tools and 
for products with which the outputs of those 
tools may compete. Conduct that may vio-
late the copyright laws––such as training an 
AI tool on protected expression without the 
creator’s consent or selling output generated 
from such an AI tool, including by mimicking 
the creator’s writing style, vocal or instrumental 
performance, or likeness—may also constitute 
an unfair method of competition or an unfair or 
deceptive practice . . .9

In line with this comment, the FTC may be indicating its 
view that AI-related copyright infringement not subject to 
the “fair use” doctrine would violate Section 5. In copy-
right law, the fair use doctrine permits the unlicensed use 
of copyrighted materials under certain circumstances. The 

8   Sarah Myers West & Max von Thun, et. al., AI and the Public Interest, Open Markets Institute (November 15, 2023), https://www.open-
marketsinstitute.org/publications/ai-and-the-public-interest. 

9   FTC Comment, supra note 7, at 5.

10   See e.g. Thomson Reuters Enter. Ctr. GmbH v. Ross Intel. Inc., No. 1:20-CV-613-SB, 2023 WL 6210901, at *6-11 (D. Del. Sept. 25, 2023) 
(fair use defense in a case involving scraping content for training a generative AI tool).

11   FTC Comment, supra note 7, at 6.

12   FTC v. Real Prods. Corp., 90 F.2d 617, 619 (2d Cir. 1937).

13   See Press Release, U.S. Federal Trade Commission, FTC Rescinds 2015 Policy that Limited Its Enforcement Ability Under the FTC 
Act (July 1, 2021), https://www.ftc.gov/news-events/news/press-releases/2021/07/ftc-rescinds-2015-policy-limited-its-enforcement-abili-
ty-under-ftc-act. 

14   Federal Trade Commission, Generative AI Raises Competition Concerns (June 29, 2023), https://www.ftc.gov/policy/advocacy-re-
search/tech-at-ftc/2023/06/generative-ai-raises-competition-concerns. 

extent to which fair use permits training AI models on copy-
righted material is the subject of ongoing litigation.10

At the same time, the FTC’s comment also noted that “con-
duct that may be consistent with the copyright laws nev-
ertheless may violate Section 5.”11 On this point, the FTC 
cited a 1937 case in which the respondents subject to an 
FTC order asserted, as a defense to Section 5 liability, that 
they had copyrighted a deceptive product label. The court 
rejected this defense, observing that a “copyright is not a li-
cense to engage in unfair competition.” 12 However, the FTC 
did not elaborate as to how the facts of this case would 
apply to potential Section 5 claims based on the training of 
AI models. 

Overall, the proper scope of enforcement against unfair 
methods of competition under Section 5 of the FTC Act 
has been a matter of ongoing debate, with the current FTC 
having issued a policy statement on the statute in 2022 
after withdrawing a previous policy statement issued in 
2015.13 

02
SPOTLIGHT ON DATA, 
APPLICATIONS, COMPUTE, 
AND TALENT

Beyond potential Section 5 concerns involving AI training 
data and creative works, the FTC and DOJ have outlined 
several other general concerns related to Generative AI in 
recent public statements. For example, on June 29, 2023, 
FTC staff officials in the Bureau of Competition and Office of 
Technology published a blog post raising potential competi-
tion concerns associated with Generative AI.14 More recent-

https://www.openmarketsinstitute.org/publications/ai-and-the-public-interest
https://www.openmarketsinstitute.org/publications/ai-and-the-public-interest
https://www.ftc.gov/news-events/news/press-releases/2021/07/ftc-rescinds-2015-policy-limited-its-enforcement-ability-under-ftc-act
https://www.ftc.gov/news-events/news/press-releases/2021/07/ftc-rescinds-2015-policy-limited-its-enforcement-ability-under-ftc-act
https://www.ftc.gov/policy/advocacy-research/tech-at-ftc/2023/06/generative-ai-raises-competition-concerns
https://www.ftc.gov/policy/advocacy-research/tech-at-ftc/2023/06/generative-ai-raises-competition-concerns
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ly, FTC and DOJ officials made comments at the November 
9, 2023, ABA Antitrust Fall Forum conference, which was 
dedicated to exploring AI-related antitrust issues.15 While 
these statements do not necessarily indicate formal agency 
policy positions, they can provide insight into issues the 
agencies are monitoring. Three areas of Generative AI tech-
nology that the agencies have commented on in particular 
are (1) data and applications, (2) computational resources, 
and (3) talent. 

A.	 Data and Applications

In their June 2023 blog post, FTC staff officials observed 
that “[t]he foundation of any generative AI model is the un-
derlying data,”16 and that “companies’ control over data 
may also create barriers to entry or expansion that prevent 
fair competition from fully flourishing.”17 At the ABA Antitrust 
Fall Forum, Markus Brazill, Counsel to DOJ Assistant Attor-
ney General (“AAG”) Jonathan Kanter, similarly noted that 
competition concerns may arise in connection with large, 
proprietary datasets, particularly in regulated industries 
such as healthcare and finance.18 To the extent the agen-
cies’ concern about data sets is focused on their potential 
to serve as a barrier to entry or expansion, there is ample 
antitrust case law and guidance addressing entry analysis 
and entry barriers in general. 

The agencies have also voiced concerns about bundling, 
tying, exclusive dealing, or mergers involving data or ap-
plications where the effect would be to hinder switching 
among Generative AI tools themselves, or among provid-
ers of cloud computing services or other underlying as-
pects of creating or delivering an AI product or service. For 
example, the FTC post suggested that “[i]ncumbents may 
be able to link together new generative AI applications with 
existing core products to reduce the value of competitors’ 
standalone generative AI offerings, potentially distorting 
competition.”19 Markus Brazill expressed a similar concern 
at the Fall Forum by describing a situation where “[t]here 
may be industry-specific software that’s either acquired 
or developed that is particular to a cloud service vendor,” 
thereby allowing the cloud provider to “dictate[] what kind 

15   Cloud, data, chips are key to thinking about harm in AI mergers, US FTC’s Cerilli says, LexisNexis (November 9, 2023), https://content.
mlex.com/#/content/1523731/cloud-data-chips-are-key-to-thinking-about-harm-in-ai-mergers-us-ftc-s-cerilli-says?.

16   Generative AI Raises Competition Concerns, supra note 14. 

17   Id. 

18   Cloud, data, chips, supra note 15.

19   Generative AI Raises Competition Concerns, supra note 14. 

20   Cloud, data, chips, supra note 15.

21   Id. 

22   Id. 

of software you can use and vice versa.”20 Overall, he ex-
plained that “when you look at investigations in this area…
entry and lock in are major concerns that sort of loom 
large.”21 

Regarding mergers specifically, in discussing how the 
proposed FTC and DOJ draft merger guidelines relate to 
AI transactions, Krisha Cerilli, deputy assistant director in 
the FTC’s Technology Enforcement Division, highlighted 
at the ABA Fall Forum how some tech firms’ access to 
certain datasets “raises questions about whether they 
have the ability to extend or maintain their dominance… 
using that access to data to impact the emergence of AI 
technology markets.”22 This observation is interesting in 
light of proposed draft Merger Guideline 7, which ad-
dresses mergers that may entrench or extend a dominant 
position.

In their June 2023 blog post, FTC staff officials 
observed that “[t]he foundation of any genera-
tive AI model is the underlying data

B.	Computational Resources 

The FTC and DOJ have also identified potential concerns 
related to the specialized computer chips and cloud com-
puting infrastructure necessary to train and deploy AI mod-
els, asserting that there may be a limited number of signifi-
cant providers of these resources. At the Fall Forum, citing 
commentary from industry participants, Ms. Cerilli stated 
that “there may only be a limited number of suppliers that 
are capable of producing those advanced AI chips,” as well 
as “a limited number of major players” in cloud comput-
ing, and incumbents “that have access to large volumes 
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of data.”23 Accordingly, she noted that those industry con-
cerns may create a “special sensitivity… to the potential 
for anticompetitive acquisitions.”24 Based on commentary 
at the Fall Forum, it appears the agencies are primarily an-
ticipating potential vertical concerns related to mergers and 
acquisitions in the AI industry. The DOJ’s Markus Brazill 
noted, however, that mergers not between direct competi-
tors can lead to “some challenges in terms of enforcement 
and providing the record evidence for a court to make a 
predictive leap without the established jurisprudence that 
we have in other areas.”25 

C.	Talent 

The FTC’s June blog post noted that “[a]nother essential 
input for generative AI is labor expertise,” and suggested 
that “[s]ince requisite engineering talent is scarce, power-
ful companies may be incentivized to lock-in workers and 
thereby stifle competition from actual or would-be rivals.”26 
This statement appears to align with labor-related competi-
tion concerns, such as non-compete or no-poach agree-
ments, that the agencies have raised in various industries 
in recent years.

03
UK COMPETITION AND 
MARKETS AUTHORITY 

The CMA’s most detailed statement on generative AI so 
far is its initial Report on AI Foundation Models27 (“CMA 
Report”), issued on September 18, 2023, which sets out 
the CMA’s early views on how foundation models (“FMs”) 
are developed and deployed as well as potential future 
regulatory interventions. FMs refer to the type of AI mod-
el, such as large language models (LLMs) or image gen-
erator models, that underlie current Generative AI tech-
nology.   

23   Id.

24   Id. 

25   Id. 

26   Generative AI Raises Competition Concerns, supra note 14.

27   AI Foundation Models: Initial Report, supra note 5. 

28   The House of Commons, Science, Innovation and Technology Committee, Oral Evidence: Governance of artificial intelligence, HC 945 
(October 25, 2023), https://committees.parliament.uk/oralevidence/13728/html/.

29   EU AI Act: first regulation on artificial intelligence, supra note 6.

The CMA Report identifies what it considers critical areas 
of potential concern for market competition — notably, 
that developers wielding significant market power could 
leverage FMs to dominate and potentially exclude other 
businesses from downstream markets (e.g. through an-
ticompetitive tying or bundling of FM products and ser-
vices). The CMA Report further recognizes the possibil-
ity of FM developers being denied vital resources (“key 
inputs”), like computational power or proprietary data, 
which the CMA is concerned could stifle competition and 
innovation.

These concerns set the stage for what the CMA anticipates 
to be a more robust regulatory environment. The CMA Re-
port hints at a likely uptick in UK merger control and anti-
trust enforcement within markets involving FMs. The CMA 
signals its intent to scrutinize closely any mergers or busi-
ness practices that could undermine competition by en-
trenching market power, restricting access to key inputs, or 
imposing barriers to market entry.

Further underscoring these issues, on October 25, 2023, 
UK Information Commissioner John Edwards said that the 
UK’s data and competition regulators are working on a joint 
statement on FMs and looking into the cross-over between 
their mandates in this area.28

04
EUROPEAN UNION

In the EU, a more regulatory approach has been proposed 
to manage concerns with AI as it develops. On June 14, 
2023, the European Parliament adopted its position on 
the draft EU Artificial Intelligence Act (“EU AI Act”),29 
which proposes a comprehensive regulatory framework 
for AI. 

https://committees.parliament.uk/oralevidence/13728/html/
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Several variations of the draft EU AI Act have been pub-
lished and subsequently revised which included reference 
to Generative AI and/or foundation models in some capac-
ity. There have been intense debates as to the potential 
regulation of this type of AI and the final outcome is both 
uncertain and awaited. Additionally, while there have not 
been proposed provisions to address competition-specific 
Generative AI concerns under the EU AI Act, there are more 
general proposed provisions addressing Generative AI that 
touch on similar topics to concerns raised by U.S. authori-
ties, such as the manner in which copyrighted material is 
used for training.

In its current form,30 the EU AI Act is set to introduce 
more stringent requirements for certain “high-risk AI 
systems,”31 demanding comprehensive impact assess-
ments on fundamental rights and adherence to various 
new regulations. These include mandatory registration in 
an EU-wide database, extensive testing, and documenta-
tion requirements. The Act’s scope is expansive, covering 
many types of AI systems, and may impose the strictest 
AI regulations compared to the UK and the U.S. However, 
the EU AI Act will not take effect until at least two years 
after it is finalized.

The development of a Generative AI system or FM cur-
rently would not necessarily lead to a high-risk classifi-
cation; rather, for each specific generative AI system, an 
assessment as to the risks attached to that particular sys-
tem should be conducted, which would then see certain 
obligations arise depending on the nature of the risks in-
volved. On November 8, 2023, Olivier Guersent, the Eu-
ropean Commission’s Director General for Competition, 
stated that any additional AI-specific competition con-
cerns will be addressed through:

30   The European Parliament reached a political deal with the Council on the AI Act on December 8, 2023. The agreed text will now have to 
be formally adopted by both the European Parliament and Council of the European Union to become EU law. See Press Release, European 
Parliament, Artificial Intelligence Act: deal on comprehensive rules for trustworthy AI (December 9, 2023).

31   EU AI Act: first regulation on artificial intelligence, supra note 6.

32   Olivier Guersent, Director General of DG Competition, Opening speech at the VI Lisbon Conference (November 8, 2023), https://com-
petition-policy.ec.europa.eu/about/news/opening-speech-vi-lisbon-conference-2023-11-08_en.

33   European Commission Press Release IP/23/5379, Commission welcomes G7 leaders’ agreement on Guiding Principles and a Code of 
Conduct on Artificial Intelligence (October 30, 2023), https://ec.europa.eu/commission/presscorner/detail/en/ip_23_5379.

•	 “antitrust, if these concerns materialize,” likely re-
ferring to the existing rules against anticompetitive 
agreements and the prohibition of abuse of domi-
nance (Articles 101 and 102 of the Treaty on the 
Functioning of the European Union, respectively);

•	 “merger control, if companies engage in ‘killer acqui-
sitions’”; and

•	 the Digital Markets Act, which can now also regulate 
“core platform services like AI systems.”32

On October 30, 2023, the European Commission also wel-
comed an agreement reached by G7 leaders regarding In-
ternational Guiding Principles on Artificial Intelligence and 
a voluntary code of conduct for AI developers.33 This guid-
ance was noted by the European Commission to serve as 
a complement to the rules that will be mandated under the 
EU AI Act, once finalized.

Several variations of the draft EU AI Act have 
been published and subsequently revised 
which included reference to Generative AI 
and/or foundation models in some capacity

https://competition-policy.ec.europa.eu/about/news/opening-speech-vi-lisbon-conference-2023-11-08_en
https://competition-policy.ec.europa.eu/about/news/opening-speech-vi-lisbon-conference-2023-11-08_en
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_5379
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05
CONCLUSION

The issues discussed above encompass many, although 
not all, of the topics that competition agencies and other 
adjacent authorities have commented upon regarding 
Generative AI during the past year. They provide a useful, 
forward-looking roadmap into the agencies’ thinking at this 
relatively early stage in the development of Generative AI. 
Of course, as the technologies and related markets con-
tinue to develop, and as the agencies and industry partici-
pants gain practical insights into the role of Generative AI 
in the economy, new issues and concerns will undoubtedly 
arise.   

The issues discussed above encompass many, 
although not all, of the topics that competi-
tion agencies and other adjacent authorities 
have commented upon regarding Generative 
AI during the past year
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01	
NOT-SO-HUMBLE 
BEGINNINGS

In 1955, a group of mathematicians sent a 
funding proposal to the Rockefeller Founda-
tion. They were seeking support for a sum-

2   McCarthy, J, Minsky M, Rochester N, Shannon C.E. 1955, A proposal for the Dartmouth Summer Research 
Project on Artificial Intelligence, viewed 9 September 2023, http://www-formal.stanford.edu/jmc/history/dart-
mouth/dartmouth.html. 

mer of brainstorming at Dartmouth College in 
New Hampshire. Their goal was to carry out a 
two-month, ten-person study of artificial intelli-
gence “to find how to make machines use lan-
guage, form abstractions and concepts, solve 
kinds of problems now reserved for humans, 
and improve themselves.” Lacking no mod-
esty, the application said “[w]e think that a sig-
nificant advance can be made in one or more 
of these problems if a carefully selected group 
of scientists work on it together for a summer” 
(McCarthy et al 1955).2

COMPETITION 
AND ARTIFICIAL 
INTELLIGENCE:
AN AUSTRALIAN 
POLICY PERSPECTIVE
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The Dartmouth Workshop was held in 1956. It did not solve 
the problems of artificial intelligence over two months. But 
it did mark the first use of the term “artificial intelligence,” 
and the attendees at this seminal event are considered the 
founders of AI research. 

In the coming decades, researchers encountered several 
“AI winters.” Among the many challenges that programmers 
encountered was the difficulty of word-sense disambigua-
tion. Put simply – to translate a sentence a machine needs 
to have some idea of the subject or it made mistakes. One 
possibly apocryphal example arises from an attempt to train 
an AI to translate from English to Russian. Given the English 
saying “the spirit is willing but the flesh is weak,” the early 
AI model translated it literally into Russian as “the vodka is 
good but the meat is rotten.”

Those early researchers weren’t just held back by the pro-
cessing power of their machines. They were also working 
on a model of AI that was based on giving a computer a 
series of rules that it would follow in sequence. The problem 
is that humans don’t learn how to speak by following rules. 
Instead, we learn by listening to others. By trying and fail-
ing. Over and over. 

Classical symbolic AI is dubbed GOFAI, or “Good Old-
Fashioned AI.” Generative AI – which trains computers by 
providing them with vast numbers of examples – succeeds 
where GOFAI failed by using neural networks. Those net-
works need vast amounts of data. And in recent years, they 
have made vast breakthroughs.

02
RISE OF THE AI MACHINES

The rise of AI engines has been remarkable. To reach 100 
million users, the telephone took 75 years. The mobile 

3   Song, A 2019, “The Digital Entrepreneurial Ecosystem – a critique and reconfiguration” Small Business Economics, vol. 53, iss. 5, pp. 
569-590, viewed 9 September 2023, ResearchGate database https://www.researchgate.net/publication/334709053_The_Digital_Entrepre-
neurial_Ecosystem-a_critique_and_reconfiguration.

4   Duarte, F 2023 “Number of ChatGPT Users (2023).” Exploding Topics, 13 July, web blog post, viewed 9 September 2023, https://explod-
ingtopics.com/blog/chatgpt-users.
e61 Institute (e61) 2023, “The ghosts of employers’ past: how prevalent are non-compete clauses in Australia?,” viewed 9 September 2023, 
https://e61.in/the-ghosts-of-employers-past-how-prevalent-are-non-compete-clauses-in-australia/.  

5   The Ezra Klein Show 2023, audio podcast, The New York Times, New York, 21 March, accessed 9 September 2023, https://www.nytimes.
com/2023/03/21/opinion/ezra-klein-podcast-kelsey-piper.html.

6   Paris, F & Buchanan L 2023, “35 Ways Real People Are Using A.I. Right Now” The New York Times, 14 April, viewed 9 September https://
www.nytimes.com/interactive/2023/04/14/upshot/up-ai-uses.html.

7   Ibid.

phone took 16 years. The web took 7 years. Facebook took 
4 years. Instagram took 3 years (Song 2019).3

ChatGPT took just two months (Duarte 2023).4

The progress of these systems can be seen by looking at 
their performance on tasks that humans find difficult. Com-
pare Chat GPT’s old version 3.5 (released in 2022) with its 
new version 4 (released in 2023). Faced with the New York 
bar exam, the old model scored at the 10th percentile. The 
new model aces the test at the 90th percentile. On the ad-
vanced sommelier theory test, the old model scored at the 
46th percentile, while the new model scores at the 77th per-
centile. And that’s just one year’s improvement (Klein 2023).5

People are using AI in ingenious ways. A garden designer 
who specialises in ultra-high-density planting arrangements 
uses AI to inspire him in choosing species that fit together. 
For example, it might suggest using a moringa tree to pro-
vide shade for a star apple.

A cocktail lover uses AI to design innovative new drinks, 
and accompanies his designs with images from DALL-E. 
Software engineers use AI for everything from writing com-
plex Excel formulas to debugging computer code. If you’ve 
never programmed a website, AI will write the code for you. 
One programmer designed an AI clock that writes a new 
poem each minute, to match the moment (The clock strikes 
one thirty eight / Afternoon sun shines bright with fate”) 
(Paris & Buchanan 2023).6

In another case, NASA research engineer Ryan McClelland 
uses AI to design parts that are strong yet light. McClelland 
acknowledges that it sometimes produces things that are 
unworkable, but also can develop products that are extraor-
dinary. “It’s like collaborating with an alien” he told the New 
York Times (Paris & Buchanan 2023).7

In the artistic community, Jason Allen won the Emerging Digi-
tal Artist Award at the Colorado State Fair Annual Art Competi-
tion earlier this month for his beautiful artwork Théâtre D’opéra 
Spatial, made using Midjourney. Allen estimated that it took 
around 900 iterations over 80 hours to produce the image 

https://www.researchgate.net/publication/334709053_The_Digital_Entrepreneurial_Ecosystem-a_critique_and_reconfiguration
https://www.researchgate.net/publication/334709053_The_Digital_Entrepreneurial_Ecosystem-a_critique_and_reconfiguration
https://explodingtopics.com/blog/chatgpt-users
https://explodingtopics.com/blog/chatgpt-users
https://e61.in/the-ghosts-of-employers-past-how-prevalent-are-non-compete-clauses-in-australia/
https://www.nytimes.com/2023/03/21/opinion/ezra-klein-podcast-kelsey-piper.html
https://www.nytimes.com/2023/03/21/opinion/ezra-klein-podcast-kelsey-piper.html
https://www.nytimes.com/interactive/2023/04/14/upshot/up-ai-uses.html
https://www.nytimes.com/interactive/2023/04/14/upshot/up-ai-uses.html
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(Roose 2022).8 Controversially, the US Copyright Office has 
decided that the image cannot be copyrighted (Gans 2023).9

In South Korea, K-pop band “Mave:”, comprised of Siu, Zena, 
Tyra, and Marty, initially look similar to other K-pop bands. 
However, everything about them – their songs, dances, facial 
features, clothing, props, and interviews – are all AI generated. 
Mave:’s debut single “Pandora” went viral in January 2023, 
passing 10 million views on YouTube in two weeks (Yong-Jun 
2023).10 And speaking of singles, an increasing number are 
falling in love with AI chatbots. A majority of those who use 
Replika report having had a romantic relationship with the 
chatbot (Huet 2023).11 As one user explained: “I feel she un-
derstands me and is very patient with me” (Liang 2023).12

03
COMPETING INTELLIGENCES?

AI invokes a plethora of policy issues, including privacy, bias, 
transparency, intellectual property, accountability, safety, 
and reliability. My focus is on one narrow part of the puzzle; 
to answer the question “[w]hat will AI do for competition?” 

At its simplest, the ˙debate boils down to pessimists versus 
optimists. 

Pessimists point to the fact that some of the best genera-
tive AI models are those run by tech giants, including Meta, 
Microsoft, and Alphabet. The computing power and training 
data requirements are immense. This strikes some as an 
industry that it likely to consolidate, just as internet search 
over the past quarter century has gone from a fragmented 
market to a near monopoly. 

Optimists note that not all AI models are currently run by 
technology behemoths. ChatGPT and DALL-E were creat-
ed by Open AI, an eight-year-old company with around 400 
employees. Claude was built by Anthropic, a two-year-old 
company with around 200 employees. Another reason for 
optimism is that much of the ecosystem is currently open 

8   Roose, L 2022, “An A.I.-Generated Picture Won an Art Prize. Artists Aren’t Happy” The New York Times, 2 September, viewed 9 Septem-
ber 2023 https://www.nytimes.com/2022/09/02/technology/ai-artificial-intelligence-artists.html. 

9   Gans J, 2023, “They say AI is going to be the End of Us ... Again,” web blog post, viewed 9 September 2023 https://joshuagans.substack.
com/p/they-say-ai-is-going-to-be-the-end?utm_source=profile&utm_medium=reader2.

10   Yong-Jun, C 2023, “Music video for MAVE:’s debut song surpasses 10 million views” Korea JoongAng Daily, 8 February, viewed 9 Sep-
tember 2023 https://koreajoongangdaily.joins.com/2023/02/08/entertainment/kpop/Korea-Kpop-Metaverse/20230208165411002.html.

11   Huet, E 2023, “What Happens When Sexting Chatbots Dump Their Human Lovers,” Bloomberg News, 22 March https://www.bloomberg.
com/news/articles/2023-03-22/replika-ai-causes-reddit-panic-after-chatbots-shift-from-sex. 

12   Liang, C 2023, “My A.I. Lover,” New York Times, 23 May. https://www.nytimes.com/2023/05/23/opinion/ai-chatbot-relationships.html. 

source, allowing developers to build on many of the best 
generative AI models.

04
OPPORTUNITIES

What are the factors that will shape competition in artificial 
intelligence? 

At the outset, it’s worth recognising that AI can be a valu-
able competitive force in product and service markets. 

•	 A start-up might use Copilot (developed by 
GitHub and OpenAI) to quickly code an interac-
tive website that allows it to take on incumbents. 

•	 An innovator might use Jasper Art to produce the 
marketing materials to publicise her new invention.

•	 A new migrant running a small business might 
use LLaMA to check letters before she sends 
them out to clients, ensuring that the quality of 
her output doesn’t suffer merely because English 
is her second language.

In each of these cases, consumers benefit. AI reduces bar-
riers to entry for new firms, creating more opportunities 
for customers. It can help small firms scale faster – plac-
ing pressure on lazy incumbents. If all firms have access to 
similar quality AI, it can have a democratising effect on the 
economy, potentially boosting dynamism. 

https://www.nytimes.com/2022/09/02/technology/ai-artificial-intelligence-artists.html
https://joshuagans.substack.com/p/they-say-ai-is-going-to-be-the-end?utm_source=profile&utm_medium=reader2
https://joshuagans.substack.com/p/they-say-ai-is-going-to-be-the-end?utm_source=profile&utm_medium=reader2
https://koreajoongangdaily.joins.com/2023/02/08/entertainment/kpop/Korea-Kpop-Metaverse/20230208165411002.html
https://www.bloomberg.com/news/articles/2023-03-22/replika-ai-causes-reddit-panic-after-chatbots-shift-from-sex
https://www.bloomberg.com/news/articles/2023-03-22/replika-ai-causes-reddit-panic-after-chatbots-shift-from-sex
https://www.nytimes.com/2023/05/23/opinion/ai-chatbot-relationships.html
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05
CHALLENGES

Yet while these upside benefits have been widely acknowl-
edged, there has been less attention on the ways that AI 
might also pose competitive challenges. Accordingly, my 
focus will be on these looming risks. 

In my view, there are five to watch for.

A.	 Costly Chips 

Currently only a handful of companies have the cloud and 
computing resources necessary to build and train AI systems. 
This means that any rival AI start-up must pay to licence 
server infrastructure from these firms. Computing power, in-
cluding the development of AI systems, also relies on access 
to currently costly and scarce semiconductor chips. 

Over the past decade, chipmaker Nvidia has built a huge lead 
over other companies in the manufacture of AI chips, par-
ticularly those used for generative AI. Nvidia’s market share 
now exceeds 70 percent. Nvidia’s direct engagement with AI 
companies led it to create a technology called CUDA, which 
helped program its chips. The effect, according to one article, 
is to “build a competitive moat” around AI chips (Clark 2023).13

Further upstream, the creation of chips requires lithography 
machines. Dutch company ASML has over 60 percent of the 
lithography market (Economist 2020).14 ASML has devel-
oped unique capabilities. ASML produces a machine known 
as an extreme ultraviolet lithography tool, which costs over 
US$100 million per machine, and is used to make some of 
the most sophisticated chips in the world. ASML has 100 
percent of the extreme ultraviolet lithography market (Miller 
2022).15 As Chris Miller points out in his book Chip War, we 
can contrast these market share figures with oil cartel OPEC, 
which dominates the market with a 40 percent share.

The investment doesn’t stop once the technology is devel-
oped. The systems continue to require significant amounts 

13   Clark, D 2023, “How Nvidia Build a Competitive Moat Around A.I. Chips” The New York Times, 21 August, viewed 8 September 2023, 
https://www.nytimes.com/2023/08/21/technology/nvidia-ai-chips-gpu.html.

14   The Economist 2020, “How ASML became chipmaking’s biggest monopoly” 29 February, viewed 9 September 2023 https:/www.econ-
omist.com/business/2020/02/29/how-asml-became-chipmakings-biggest-monopoly.

15   Miller, C 2022, Chip War: The Fight for the World’s Most Critical Technology, Scribner, New York City, New York.

16   Oremus, W 2023, “AI chatbots lose money every time you use them. That is a problem,” The Washington Post, 5 June, viewed 9 Sep-
tember 2023 https://www.washingtonpost.com/technology/2023/06/05/chatgpt-hidden-cost-gpu-compute/. 

17   The Economist, 2023, “AI is setting off a great scramble for data,” The Economist, 13 August https://www.economist.com/busi-
ness/2023/08/13/ai-is-setting-off-a-great-scramble-for-data. 

18   Isaac, M 2023, “Reddit Wants to Get Paid for Helping to Teach Big A.I. Systems,” The New York Times, 18 April, viewed 9 September 
2023 https://www.nytimes.com/2023/04/18/technology/reddit-ai-openai-google.html.

of computing power. After the public launch of ChatGPT 
in December 2022, OpenAI CEO Sam Altman estimated 
that it cost “probably single-digits cents per chat” (Oremus 
2023).16 With around a billion visits per month (Duarte 2023), 
this puts its monthly operating costs at between US$10 mil-
lion and US$100 million. 

B.	Private Data

The best AI models are those that are trained on the high-
est quality and greatest volume of data. Therefore, access 
to such training data is essential to developing competitive 
viable models and associated products and services. 

For example, the latest AI models from Google and Meta 
are trained on about one trillion words (Economist 2023).17 
How big is that? Well, one way to think about it is that it’s 
250 times as many words as in the English version of Wiki-
pedia. Another way to think about it is that if you were read-
ing continuously at a normal pace, then it would take you 
around 7000 years to read one trillion words.

Further, generative AI systems are current to a certain point 
in time. For all its strengths, a major weakness of ChatG-
PT-4 is that it is based on data up until 2021. Which raises 
the question: how intelligent can a machine be if it thinks 
that Boris Johnson, Jair Bolsonaro & Scott Morrison are 
still in power? Given a choice between an AI engine that is 
up to date, and one that is out of date, users will flock to 
the one that knows Russia has invaded Ukraine and COVID 
lockdowns have ended. If the cost of updating – and fine 
tuning – the model is high, then this will entrench the “data 
advantage” of the dominant firm. 

Another factor that may drive market concentration is the 
way that platforms which hold huge data troves are re-
sponding. Technology futurist Stewart Brand once said 
“information wants to be free,” but the people who control 
major archives do not appear to agree.

In recent times Reddit has announced usage-based charge 
to fend off firms training large language models on its public 
posts (Isaac 2023).18 This charge has increased over time as 
the data becomes more valuable. 

https://www.nytimes.com/2023/08/21/technology/nvidia-ai-chips-gpu.html
https://www.economist.com/business/2020/02/29/how-asml-became-chipmakings-biggest-monopoly
https://www.economist.com/business/2020/02/29/how-asml-became-chipmakings-biggest-monopoly
https://www.washingtonpost.com/technology/2023/06/05/chatgpt-hidden-cost-gpu-compute/
https://www.economist.com/business/2023/08/13/ai-is-setting-off-a-great-scramble-for-data
https://www.economist.com/business/2023/08/13/ai-is-setting-off-a-great-scramble-for-data
https://www.nytimes.com/2023/04/18/technology/reddit-ai-openai-google.html
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Similarly, the platform formerly known as Twitter recently 
ended its relationship with OpenAI after CEO Elon Musk re-
portedly did not feel that OpenAI was paying enough for the 
data. Musk has since announced plans to build his own AI 
business using the data. 

Likewise, a major issue in the ongoing Hollywood writers’ strike 
is the concern among Hollywood writers about their content 
being used to train large language models. It is possible that 
this is resolved by a decision that no AI models be able to train 
on past scripts, but also conceivable that the writers and stu-
dios reach a resolution which provides access to their data to 
only a privileged few AI engines. Data access could potentially 
push the AI market towards a less competitive outcome.

C.	Network Effects

One of the factors that push digital markets towards con-
solidation are network effects. If the top ride-hailing service 
has twice as many cars as its rival, more users will choose 
to use it in order to enjoy shorter waiting times. If the top on-
line marketplace has more buyers and sellers, then people 
will tend to flock to it in order to get the best deals. If you are 
choosing a social media platform, it makes sense to pick 
the one that your friends use.

Although AI engines do not currently involve much direct 
interaction between users, the technology still benefits 
from network effects. This is because the systems learn 
from their users. By observing which responses meet user 
demands, generative AI systems can steadily improve the 
relevance and accuracy of their outputs. In this sense, net-
work effects operate more like they do for internet search 
than from matching platforms. We’ve long known that 
Google search learns from its users. In July 2023, a change 
in the company’s privacy policy made clear that its AI en-
gine, Bard, would operate in the same way, “collect[ing] 
information that’s publicly available online or from other 
public sources to help train Google’s AI models.” Mean-
while, Google expressly prohibits others from using its ser-
vices for developing machine learning models or related 
technology.

At present, we know relatively little about the extent to which 
AI engines are able to improve based on natural language 
prompts. However, it seems safe to assume that the best AI 
engines are working hard on maximising the benefits they 
gain from their users. This means that network effects could 
fuel market power, entrenching the position of the strongest 
platforms. If AI engines are natural monopolies, then com-
petition regulators ought to worry.

19   Cockburn, I, R. Henderson & S. Stern 2019, “The Impact of Artificial Intelligence on Innovation: An Exploratory Analysis” in A. Agrawal, 
J. Gans and A. Goldfarb (eds) The Economics of Artificial Intelligence: An Agenda, University of Chicago Press, Chicago, 115-148.

20   See Federal Trade Commission 2023a, FTC Proposes Rule to Ban Noncompete Clauses, Which Hurt Workers and Harm Competi-
tion, media release, 5 January, Federal Trade Commission, viewed 9 September 2023 https://www.ftc.gov/news-events/news/press-releas-
es/2023/01/ftc-proposes-rule-ban-noncompete-clauses-which-hurt-workers-harm-competition. 

Similar principles apply to applications of deep learning. 
Considering the impact of AI on innovation, a trio of econo-
mists warn that “In each application sector there is the pos-
sibility of firms that are able to establish an advantage at an 
early stage, and in doing so position themselves to be able 
to generate more data (about their technology, about cus-
tomer behavior, about their organizational processes), and 
will be able to erect a deep-learning-driven barrier to entry 
that will ensure market dominance over at least the medium 
term.” (Cockburn, Henderson and Stern 2019, 142-3).19

D.	Immobile Talent

Across the modern economy, few sets of skills are more 
sought after than people who can design AI systems. This 
includes not only those who code generative AI engines, but 
also the people who keep them updated, or build systems 
that run off those engines. Training a programmer who can 
operate at this level is not something that can be done in a 
few weekends, but requires high level training over many 
years. Given the explosion in demand for these computer 
scientists, it is likely that it will remain a bottleneck.

This might matter less if the relevant workers were able to 
move freely across firms. However, research in the United 
States and Australia has identified that approximately one in 
five workers is presently bound by a non-compete clause, 
which constrains their ability to move to another employer 
(Federal Trade Commission 2023a and e61 2023).20 Although 
we do not have specific evidence on non-compete clauses 
for Australian software engineers, the survey conducted by 
thinktank e61 found that these clauses were more prevalent 
than average among the employment contracts of manag-
ers and those with a university degree (e61 2023).

We recommend that regulators monitor the 
data used for training and fine-tuning and the 
contracts between data providers and AI firms

Limiting job mobility can dampen wage growth. But it is also a 
constraint on the ability of new firms to challenge incumbents. 
The next AI start-up may find that it not only struggles to get 
the requisite chips and data, but also to hire the right workers.

https://www.ftc.gov/news-events/news/press-releases/2023/01/ftc-proposes-rule-ban-noncompete-clauses-which-hurt-workers-harm-competition
https://www.ftc.gov/news-events/news/press-releases/2023/01/ftc-proposes-rule-ban-noncompete-clauses-which-hurt-workers-harm-competition
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This is true further downstream too. According to economic 
research firm Mandala (Mandala 2023) the Australian com-
panies investing most in AI jobs and talent tend to be the 
largest players in their respective markets.21 In banking, 
Australia’s largest commercial bank, Commonwealth Bank 
had the highest AI investment followed by Macquarie Bank, 
NAB, Westpac and ANZ. In consulting, the largest AI invest-
ments are being made by Deloitte, Accenture, IBM, and EY. 
Among technology firms operating in Australia, the biggest 
AI investors are Amazon, Optus, Telstra and Splunk. Poach-
ing talent away from those companies may be a challenge 
for any Australian firm seeking to build a company that uses 
AI in banking, consulting, or technology.

E.	 E. Open First, Closed Later

The fifth competitive challenge is the potential for AI systems 
to operate on an “open first, closed later’ model. This has 
been a particular concern of the US Federal Trade Commis-
sion. The US FTC warns of the potential for companies to 
use an open-source approach to initially lure in new business 
and fresh streams of data, building scale advantages before 
closing off their ecosystems to ‘lock-in customers and lock-
out competition” (Federal Trade Commission 2023b).22

“Open first, closed later” is a complaint that the FTC made 
in its 2021 suit against Facebook, contending that the social 
media giant used free access to encourage third parties to 
interconnect with its network, only then to impose restrictive 
conditions. Specifically, the FTC said “after starting Face-
book Platform as an open space for third party software de-
velopers, Facebook abruptly reversed course and required 
developers to agree to conditions that prevented successful 
apps from emerging as competitive threats to Facebook. By 
pulling this bait and switch on developers, Facebook insu-
lated itself from competition during a critical period of tech-
nological change. Developers that had relied on Facebook’s 
open-access policies were crushed by new limits on their 
ability to interoperate.” (Federal Trade Commission 2021).23

This kind of conduct is not straightforward for competition 
regulators to control. If it is legal for firms to charge for ac-
cess, and legal for firms to offer free access, then competi-

21   Mandala 2023, “AI Human Capital Investment Index,” viewed 9 September 2023 https://mandalapartners.com/posts/ai-human-capi-
tal-investment-index.

22   Federal Trade Commission 2023b, Generative AI Raises Competition Concerns, Federal Trade Commission, web blog post, 29 June, 
viewed 9 September 2023 https://www.ftc.gov/policy/advocacy-research/tech-at-ftc/2023/06/generative-ai-raises-competition-concerns. 

23   Federal Trade Commission 2021, FTC Alleges Facebook Resorted to Illegal Buy-or-Bury Scheme to Crush Competition After String of 
Failed Attempts to Innovate, media release, 19 August, Federal Trade Commission, viewed 9 September 2023, https://www.ftc.gov/news-
events/news/press-releases/2021/08/ftc-alleges-facebook-resorted-illegal-buy-or-bury-scheme-crush-competition-after-string-failed.

24   Khan, L 2023, “We Must Regulate A.I. Here’s How” The New York Times, 3 May, viewed 9 September 2023 https://www.nytimes.
com/2023/05/03/opinion/ai-lina-khan-ftc-technology.html.

25   McAfee 2023, Beware the Artificial Impostor: A McAfee Cybersecurity Artificial Intelligence Report, McAfee, San Jose, CA. https://www.
mcafee.com/content/dam/consumer/en-us/resources/cybersecurity/artificial-intelligence/rp-beware-the-artificial-impostor-report.pdf. 

26   Supra note 9.

tion regulators alleging a “bait and switch” may find them-
selves having to persuade a court that the pricing change 
is a form of anti-competitive conduct. In a complex mar-
ket, where true costs are difficult to discern, this may prove 
challenging for the competition regulator.

06
PAINTING THE FUTURE

What are the answers to these challenges? I don’t have all 
of them, and I’m afraid that ChatGPT doesn’t either. Com-
petition regulators have already flagged their concerns that 
AI may raise a myriad of issues, including bundling, self-
preferencing and collusion. AI could also turbocharge fraud, 
enabling scammers to send personally tailored phishing 
messages, produce fake websites, overwhelm sites with 
fake consumer reviews, or create deepfake videos and voice 
clones (Khan 2023).24 A seven-country survey found that one 
in ten respondents had been targeted by an AI voice scam, 
with cybercriminals using snippets of online audio to trick 
people into thinking that their child or grandchild is in trouble, 
and needs money urgently transferred (McAfee 2023).25

The design of new safeguards takes into account a range 
of considerations. Economist Joshua Gans has cautioned 
governments to bring a competition lens to the regulation of 
AI, pointing out that the largest AI companies may welcome 
onerous licensing and regulatory barriers if they act as a 
competitive moat to keep new entrants at bay (Gans 2023).26 
At the same time, low levels of trust in the quality and safety 
of AI services can be barriers to businesses adopting these 
technologies. Governments around the world are consid-
ering how best to reduce known risks associated with AI 
products while fostering competitive industries.

In dealing with such complex challenges, I am pleased at 
the level of international collaboration between competition 

https://mandalapartners.com/posts/ai-human-capital-investment-index
https://mandalapartners.com/posts/ai-human-capital-investment-index
https://www.ftc.gov/policy/advocacy-research/tech-at-ftc/2023/06/generative-ai-raises-competition-concerns
https://www.ftc.gov/news-events/news/press-releases/2021/08/ftc-alleges-facebook-resorted-illegal-buy-or-bury-scheme-crush-competition-after-string-failed
https://www.ftc.gov/news-events/news/press-releases/2021/08/ftc-alleges-facebook-resorted-illegal-buy-or-bury-scheme-crush-competition-after-string-failed
https://www.nytimes.com/2023/05/03/opinion/ai-lina-khan-ftc-technology.html
https://www.nytimes.com/2023/05/03/opinion/ai-lina-khan-ftc-technology.html
https://www.mcafee.com/content/dam/consumer/en-us/resources/cybersecurity/artificial-intelligence/rp-beware-the-artificial-impostor-report.pdf
https://www.mcafee.com/content/dam/consumer/en-us/resources/cybersecurity/artificial-intelligence/rp-beware-the-artificial-impostor-report.pdf
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agencies, and between Australia’s domestic agencies, in-
cluding work between the Australian Competition and Con-
sumer Commission, the Australian Communications and 
Media Authority, the eSafety Commissioner and the Office 
of the Australian Information Commissioner on issues relat-
ed to AI and broader technology challenges. It is also worth 
noting that the role of Australian competition and technol-
ogy agencies will be somewhat different from regulators in 
countries where the main AI engines are being developed.  

07
CONCLUSION

After an era in which productivity has languished while in-
equality has worsened, artificial intelligence offers the poten-
tial for massive economic gains. For Australia, AI has the po-
tential to turbocharge productivity. Most Australians work in 
the service sector, where tasks requiring information process-
ing and written expression are ubiquitous. From customer 
support to computer programming, education to law, there 
is massive potential for AI to make people more effective at 
their jobs. And the benefits go beyond what shows up in GDP. 
AI can make the ideal Spotify playlist for your birthday, detect 
cancer earlier, devise a training program for your new sport, 
or play devil’s advocate when you’re developing an argument.

AI might also be an equalising force. For a struggling stu-
dent, an AI tutor might provide questions at just the right 
level; allowing the student to stay engaged with learning 
where they might otherwise have dropped out. For a mi-
grant with imperfect English, AI allows them to communi-
cate at a fluency that would otherwise be impossible. In 
healthcare, AI can help doctors and nurses do a better job 
in areas that are underserved by medical specialists, such 
as regional towns. In business, AI can help start-ups take 
on incumbents in a range of product and service markets. 

But it’s not all upside. Many digital markets have started as 
fiercely competitive ecosystems, only to consolidate over 
time (Wu 2018).27 We should beware of incumbents assert-
ing their right to train AI models on their own user data, 
while denying data access to competitors. 

In this speech, I have identified five big challenges that AI 
poses for competition. Costly chips. Private data. Network 
effects. Immobile talent. And an “open-first, closed-later” 
model. These are not just issues for our competition regula-
tors, but also for competition reformers. Just as competition 
laws needed to be updated to deal with the misbehaviour of 
the oil titans and rail barons of nineteenth century America, 

27   Wu, T 2018, The Curse of Bigness: Antitrust in the New Gilded Age, Columbia Global Reports, New York.

so too we may need to make changes in Australian laws to 
address the challenges that AI poses.

In this case, we face a particular challenge because of the 
speed at which the technology is improving and being adopt-
ed. Like the steam engine and electricity, AI is a general-pur-
pose technology – meaning that it can be adopted in many 
ways. Past general-purpose technologies took some time to 
affect our lives. In the case of electricity, it took decades be-
fore industrialists rearranged factories to take advantage of it. 

But AI is a different kind of general-purpose technology. Be-
cause it uses normal language, AI comes purpose built for 
people to use it in all kinds of different contexts. After I’d played 
with AI for a few hours, it seemed natural to use it to choose 
a scenic stop-off during our recent family holiday. When my 
parliamentary colleague Julian Hill organised a dinner to dis-
cuss AI, I happily replied with an AI-generated limerick.

AI’s ease of use is significantly increasing take-up, and in 
turn placing pressure on governments in terms of how we 
think about AI in many different contexts, from children do-
ing homework to doctors keeping patient notes. 

If AI is effectively a new factor of production, then we need 
to think about the extent to which it is amenable to compe-
tition. In other industries, competition has arisen because 
key staff left to start a competing company, or because it 
made sense for another firm to operate in a different geo-
graphic area, or because consumers desired a variant on 
the initial product. 

But if AI is learning from itself, if it is global, and if it is gen-
eral, then these features may not arise. In that scenario, 
consolidation may be more likely than competition. This has 
implications for geopolitics as well as productivity.

Within the Australian Treasury, our competition taskforce 
is engaged with these questions. Bringing together econo-
mists and lawyers, while drawing on academic expertise 
from Australia and overseas, they are applying a forensic 
energy to the process of competition reform. We are also 
considering the Australian Competition and Consumer 
Commission’s recommendations to strengthen competition 
and consumer protection in markets for digital platform ser-
vices, which are increasingly integrating AI.

Getting AI safeguards right won’t be as straightforward as 
getting Claude to create a dinner party menu for a group 
of gluten-free vegans who are trying the Atkins diet. With a 
technology that is moving this fast, it’s unlikely we’ll find a 
solution that is perfect the first time. But with AI having huge 
potential to transform our society and economy, it’s critical 
to be considering its competitive aspects. Only by doing so 
will we ensure that humanity reaps the greatest social and 
economic benefits of AI.   
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01	
INTRODUCTION 

2   Image created by the authors. Adapted from Lori Perri, What’s New in the 2022 Gartner Hype Cycle for 
Emerging Technologies, GARTNER (August 10, 2022) gartner.com/en/articles/what-s-new-in-the-2022-gartner-
hype-cycle-for-emerging-technologies. 

It is often difficult to separate the signal from 
the noise when it comes to technological in-
novation and the economic impact of these 
breakthroughs. Gartner, the well-known busi-
ness intelligence firm refers to this as the hype 
cycle, the typical path new technologies take 
to disseminate.2 
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Generative artificial intelligence (“AI”) was identified on 
Gartner’s 2022 hype cycle as being at the very beginning 
of the technology trigger stage.3 While the first large lan-
guage models (“LLMs”)4 were developed in the late 2000s 
and early 2010s,5 by mid-2023, generative AI has exploded 
into public consciousness. ChatGPT, the most popular text-
based generative AI tool reached 100 million users in just 
two months, far faster than popular social networks such as 
TikTok (nine months) and Instagram (2.5 years).6 

There has already been a great deal of both optimism and 
consternation about the seismic impact generative AI will 
have on society and the economy. This spirited debate7 
has predominantly focused on topics such as generative 
AI’s capacity to automate work currently done by skilled la-
bor, and the ethical boundaries of how the work of humans 
should be used to train these tools.8

3   Ibid.

4   “A large language model (“LLM”) is a type of artificial intelligence (AI) algorithm that uses deep learning techniques and massively large 
data sets to understand, summarize, generate and predict new content ... text-based content.” Sean Michael Kerner, DEFINITION large 
language model TECHTARGET WHATIS (April 2023), https://www.techtarget.com/whatis/definition/large-language-model-LLM.  

5   Ben Zimmer, Google’s Ngram Viewer Goes Wild: With the addition of wildcard search-term capabilities, Google’s fabulous language-anal-
ysis tool gets even more powerful, THE ATLANTIC (October 17, 2013), https://www.theatlantic.com/technology/archive/2013/10/googles-
ngram-viewer-goes-wild/280601/.  

6   Dan Milmo, ChatGPT reaches 100 million users two months after launch, THE GUARDIAN (February 2, 2023), https://www.theguardian.
com/technology/2023/feb/02/chatgpt-100-million-users-open-ai-fastest-growing-app. 

7   See for example the open letter calling for a pause on AI development signed by Twitter and Tesla CEO Elon Musk, Apple co-founder 
Steve Wozniak and public intellectual Yuval Noah Harari; and subsequent counter letters. Yoshua Bengio et. al., Pause Giant AI Experiments: 
An Open Letter, FUTURE OF LIFE INSTITUTE (May 5, 2023), https://futureoflife.org/open-letter/pause-giant-ai-experiments; M. Ienca et. al., 
Don’t pause giant AI for the wrong reasons, 5 NAT. MACH. INTELL. 470, (2023), https://doi.org/10.1038/s42256-023-00649-x.

8   Laura Weidinger et al., Ethical and social risks of harm from Language Models,” arXiv: 2112.04359 (2021), https://arxiv.org/abs/2112.04359.

9   See United States Federal Trade Commission Staff in the Bureau of Competition & Office of Technology (U.S. FTC), Generative AI Rais-
es Competition Concerns U.S. FTC (June 29, 2023), https://www.ftc.gov/policy/advocacy-research/tech-at-ftc/2023/06/generative-ai-rais-
es-competition-concerns; Competition and Markets Authority, AI Foundation Models: initial review (May 4, 2023), https://www.gov.uk/
cma-cases/ai-foundation-models-initial-review; Thibault Schrepel & Alex Pentland, Competition between AI Foundation Models: Dynamics 
and Policy Recommendations (MIT Connection Science Working Paper 1-2003, 2023).

10   While discussed through the lens of competition analysis later in this paper, there is debate as to the newness of content produced by 
generative AI. Many creators contest that as generative AI is output trained on their work, and therefore is more akin to an imitation rather 
than new content.

Generative AI is currently in its relative infancy as a mon-
etized commercial product market. To date there is limited 
legal, economic and policy literature about the competition 
dynamics it raises. This includes a short blog post by staff 
at the U.S. FTC, an initial invitation to comment from the 
UK CMA, and a small number of pre-print publications from 
academics.9

This paper aims to serve as a proverbial potpourri of the 
competition issues applicable to generative AI tools. After 
briefly explaining the technology and current state of the 
sector, the paper will walk through supply and value chain 
of generative AI – identifying relevant competition issues 
and theories of harm. 

02
BACKGROUND TO 
GENERATIVE AI

Generative AI refers to a subset of artificial intelligence 
that focuses on creating new content rather than analyz-
ing or manipulating existing data.10 Generative AI works by 
leveraging complex algorithms and models that learn pat-
terns and structures from existing data to generate new 

https://www.techtarget.com/whatis/definition/large-language-model-LLM
https://www.theatlantic.com/technology/archive/2013/10/googles-ngram-viewer-goes-wild/280601/
https://www.theatlantic.com/technology/archive/2013/10/googles-ngram-viewer-goes-wild/280601/
https://www.theguardian.com/technology/2023/feb/02/chatgpt-100-million-users-open-ai-fastest-growing-app
https://www.theguardian.com/technology/2023/feb/02/chatgpt-100-million-users-open-ai-fastest-growing-app
https://doi.org/10.1038/s42256-023-00649-x
https://www.ftc.gov/policy/advocacy-research/tech-at-ftc/2023/06/generative-ai-raises-competition-concerns
https://www.ftc.gov/policy/advocacy-research/tech-at-ftc/2023/06/generative-ai-raises-competition-concerns
https://www.gov.uk/cma-cases/ai-foundation-models-initial-review
https://www.gov.uk/cma-cases/ai-foundation-models-initial-review
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outputs.11 These outputs can include text, image, sound, 
video, software source code, research discovery and expla-
nation generation.12

Utilizing techniques from the field of natural language pro-
cessing (“NLP”)13 and machine learning (and its subset deep 
learning),14 generative AI models are trained using large 
datasets that contain examples of the desired content. By 
learning from these datasets, the models identify patterns, 
correlations, and structures within the data. Once trained, 
the models can generate new content by sampling from 
the learned patterns and combining them in novel ways. 
The generated content from a model can be fine-tuned and 
controlled through various techniques, such as adjusting 
model parameters, applying specific constraints, or con-
ditioning the generation process on additional input data. 
For example, LLMs are exposed to diverse and extensive 
sources of text, such as books, articles, websites. By pro-
cessing this data, the model learns to recognize linguistic 
patterns, semantic relationships, and syntactic rules, effec-
tively developing a deep understanding of language. LLMs 
use these statistical patterns and correlations in the training 
data to generate highly coherent and contextually relevant 
responses.15 

As mentioned above, generative AI tools have already been 
developed across a range of output mediums, including 
text, image, video, and music. Text based chatbots (such 
as ChatGPT, Microsoft Bing and Google Bard) and image 
generation products (such as DALL·E 2, Stable Diffusion 
and Midjourney) have emerged as the most popular gen-
erative AI products in the public consciousness. McKinsey 

11   OpenAI, GPT-4 Technical Report (2023), https://cdn.openai.com/papers/gpt-4.pdf.  

12   Deakin University LibGuides, Types of generative AI, (accessed August 7, 2023), https://deakin.libguides.com/generative-AI/types.

13   “Natural language processing (NLP) refers to the branch of computer science—and more specifically, the branch of artificial intelligence 
or AI—concerned with giving computers the ability to understand text and spoken words in much the same way human beings can. NLP 
combines computational linguistics—rule-based modeling of human language—with statistical, machine learning, and deep learning mod-
els. Together, these technologies enable computers to process human language in the form of text or voice data and to ‘understand’ its full 
meaning, complete with the speaker or writer’s intent and sentiment.” See IBM, What is Natural Language Processing (accessed August 2, 
2023), https://www.ibm.com/topics/natural-language-processing.  

14   In short, machine learning refers to the study of computer systems that learn and adapt automatically from experience, without being 
explicitly programmed. Deep learning is a subset of machine learning that mimics the learning process of the human brain – often referred to 
as an artificial neural network. See Coursera, Deep Learning vs. Machine Learning: Beginner’s Guide (June 15, 2032), coursera.org/articles/
ai-vs-deep-learning-vs-machine-learning-beginners-guide. 

15   Adapted from Nvidia, Glossary: What is Generative AI? (accessed 1 August 2023) nvidia.com/en-us/glossary/data-science/gener-
ative-ai/; Eben Carle, Ask a Techspert: What is generative AI?, GOOGLE BLOG – THE KEYWORD (April 11, 2023) https://blog.google/
inside-google/googlers/ask-a-techspert/what-is-generative-ai/.  

16   Michael Chui et. al., The economic potential of generative AI: The next productivity frontier, MCKINSEY DIGITAL (June 14, 2023), https://
www.mckinsey.com/capabilities/mckinsey-digital/our-insights/the-economic-potential-of-generative-AI-the-next-productivity-frontier. 

17   For example, while the precise source of ChatGPT training data is not publicly disclosed, ChatGPT claims that it includes (but is not 
limited to): Wikipedia articles in multiple languages, news articles and reports from various sources, books and other literature in multiple lan-
guages, social media posts and discussions, scientific publications and academic papers, online forums and discussion boards, chat logs 
and messaging apps, online customer reviews and ratings, user-generated content such as blog posts and comments. See Sarah Silverman 
& Ors. v. OpenAI, Inc. & Ors., Case 3:23-cv-03416 (U.S. Dist. Court Nor. Dist. of Cal. San Francisco Div. 2023)

18   See GitHub, GitHub CoPilot - Your AI pair programmer (accessed August 1, 2023), https://github.com/features/copilot.

estimates that generative AI could contribute the equiva-
lent of $2.6 trillion to $4.4 trillion annually to global GDP 
(which could further double if generative AI is adopted in 
other software currently used for other tasks beyond the 
use cases that McKinsey analyzed in their study).16

03
COMPETITION ISSUES 
AND THEORIES OF HARM 
THROUGH THE GENERATIVE 
AI VALUE CHAIN

A.	 Data Sourcing and Collection

The first input is the data that will be used to train the gener-
ative AI model. The data can be sourced from a wide range 
of resources depending on the type of AI model. For lan-
guage models, this could include books, articles, websites, 
and other textual data17 (e.g. software source code for AI 
code generation tools such as GitHub CoPilot).18 For image 
or video generation, this could include images or videos 
from various databases or sources.

https://cdn.openai.com/papers/gpt-4.pdf
https://deakin.libguides.com/generative-AI/types
https://www.ibm.com/topics/natural-language-processing
https://blog.google/inside-google/googlers/ask-a-techspert/what-is-generative-ai/
https://blog.google/inside-google/googlers/ask-a-techspert/what-is-generative-ai/
https://www.mckinsey.com/capabilities/mckinsey-digital/our-insights/the-economic-potential-of-generative-AI-the-next-productivity-frontier.
https://www.mckinsey.com/capabilities/mckinsey-digital/our-insights/the-economic-potential-of-generative-AI-the-next-productivity-frontier.
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Generative AI models are only as good as the quantity and 
quality of data used as their foundation. The enormous 
amount of data required to train a generative AI model cre-
ates an inherent risk of high barriers to entry. Incumbent 
firms in adjacent technology markets (such as social net-
working services or office suite software) might find them-
selves in advantageous starting position for developing AI 
models as their large user base over time has enabled them 
to capture enormous amounts of relevant data and they 
have already developed sophisticated tools and processes 
to capture data. 

This article explores two ongoing cases 
against OpenAI and Stability AI to illustrate 
the legal challenges Generative AI companies 
are currently facing

It is now recognized that the enormous data capture and 
analysis capabilities of the largest digital services firms is a 
relevant consideration for competition authorities. In a re-
cent decision concerning Meta/Facebook, the Court of Jus-
tice of the European Union affirmed that practices in contra-
vention with European data protection law can be relevant 
to questions of anticompetitive conduct.19 This could be 
particularly important for the generative AI market, where 
exploitative data practices could be an effective means to 
establish dominance. For example, the wholesale collection 
of user generated content on a social networking service 
could be an incomparably useful source of training data for 
high quality AI generated content. It is also possible that in-
cumbent tech firms with access to large amounts of training 
data based on user generated content may be able to lever-
age this data to offer more personalized generative AI tools 

19   In re. Meta Platforms, Inc. & Ors. (General terms of use of a social network), Case C-252/21 (Court of Justice of the European Union, 
2023).

20   U.S. FTC, supra note 9.

21   See Alistair Barr (Business Insider), OpenAI just admitted it has a bot that crawls the web to collect AI training data. If you don’t block 
GPTbot, that’s self-sabotage. (August 8, 2023), https://www-businessinsider-com.cdn.ampproject.org/c/s/www.businessinsider.com/ope-
nai-gptbot-web-crawler-content-creators-ai-bots-2023-8?amp 

22   U.S. FTC, supra note 9, p. 12.

23   Competition and Consumer Act (2010) Commonwealth of Australia, part IVBA as amended by Treasury Laws Amendment (News Media 
and Digital Platforms Mandatory Bargaining Code) Act (2021) Commonwealth of Australia. See also Australian Competition and Consum-
er Commission, News media bargaining code - Concepts paper (May 19, 2020), accc.gov.au/by-industry/digital-platforms-and-services/
news-media-bargaining-code/news-media-bargaining-code/concepts-paper.  

24   Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related rights in the Digital 
Single Market and amending Directives 96/9/EC and 2001/29/EC.

25   Sarah Silverman & Ors. v. OpenAI, Inc. & Ors., Case 3:23-cv-03416 (U.S. Dist. Court Nor. Dist. Of Cal. San Francisco Div. 2023).

to their users. For instance, office suite software compa-
nies could offer a generative AI tool trained with data from 
a user’s text files — with the generative AI tool then able to 
draft text resembling the user’s writing style and vocabulary. 
Staff at the FTC observed similar concerns are relevant in 
specialized contexts such as healthcare or finance where 
data is subject to more stringent regulation, meaning firms 
already dominant in these markets have a significant ad-
vantage in access to the necessary training data.20

Beyond the potential moats incumbent firms may benefit 
from by using their own data sources, there is an additional 
risk of data scraping practices having an anticompetitive 
effect. Data scraping in this context refers to identifying 
and copying large amounts data to train generative AI, e.g. 
ChatGPT creators gaining access to copies of hundreds 
of thousands of books to train LLMs.21 The use of this 
scraped training data not only raises intellectual property 
issues but could also fall within the scope of competition 
law if the web scraping has a potential anticompetitive ef-
fect, through either an exploitative or exclusionary abuse. 
Scraping data can pose a competition issue because an AI 
generated answer, created using scraped data, competes 
directly with the content creator who produced the informa-
tion that has been scraped. It is possible that users will not 
click on the link to visit the website of the original content 
creator, depriving the content creator of traffic and advertis-
ing revenue, potentially excluding them from the market.22 
Similar concerns relating to the ability of digital platforms to 
gain financial benefits by acting as intermediaries between 
end users and online content formed the competition policy 
basis for the News Media Bargaining Code introduced in 
Australia,23 and the ancillary copyright of press publishers 
in art 15 of the 2019 EU Copyright Directive.24 

A lawsuit filed in July 2023 by three writers (including noted 
comedian Sarah Silverman) seeks damages against Chat-
GPT creator OpenAI not only on the grounds of copyright 
violation, but on the basis of an unfair competition claim.25 
As ChatGPT can generate text that quotes or summarizes 

https://www-businessinsider-com.cdn.ampproject.org/c/s/www.businessinsider.com/openai-gptbot-web-crawler-content-creators-ai-bots-2023-8?amp
https://www-businessinsider-com.cdn.ampproject.org/c/s/www.businessinsider.com/openai-gptbot-web-crawler-content-creators-ai-bots-2023-8?amp
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the plaintiffs’ work, the authors seek damages on the ba-
sis that OpenAI “can unfairly profit from and take credit for 
developing a commercial product based on unattributed 
reproductions of those stolen writing and ideas.”26 The law-
suit alleges that ChatGPT was trained on the text found in a 
number of downloadable databases that contain reproduc-
tions of tens of thousands of copyright-protected books. 
The plaintiffs allege OpenAI refuses to specifically identify 
which databases have been used as training for ChatGPT 
to avoid acknowledging that building a popular and use-
ful chatbot requires the mass infringement of copyrighted 
works. It is likely that creators across a range of sectors will 
make similar legal complaints on the basis that a generative 
AI firm is unfairly gaining market share from the unsanc-
tioned use of copyrighted works and/or that a generative AI 
firm is using its acquisition of large amounts of copyrighted 
work to restrict creators capacity to create their own com-
peting generative AI tools based on their copyrighted work. 
Generative AI requires enormous amounts of training data, 
which may suggest that a barrier to entry is the ability to 
afford costly IP litigation or alternatively be able to afford 
copyright licenses for works used in training data. 

While previously the AI community publicized their re-
search, the considerable investment required to develop 
and train LLMs meant greater adoption of closed models, 
as shown by the GPT-4 technical note that included very 
little information on the model’s architecture, training data 
and costs.27 However, there may be reasons to be hopeful. 
In recent months there have been some open-source LLMs 
such as Cerebras-GPT models, which have been trained 
on the open-source Pile dataset.28 The adoption of open-
source, rather than proprietary, generative AI models and 
training datasets may mean reduced barriers for new en-
trants. Finally, the combination of large open-source public 
training datasets combined with synthetic data may trans-
form the AI competitive landscape,29 removing the market 
power created by unique proprietary datasets to train new 
generative AI models.30

26   Ibid at [72].

27   OpenAI, GPT-4 Technical Report (2023), https://cdn.openai.com/papers/gpt-4.pdf.

28   Ben Dickson, Understanding the impact of open-source language models, TECHTALKS (May 29, 2023), https://bdtechtalks.
com/2023/05/29/open-source-llms-cerebras-gpt/.  

29   “Synthetic data is data that has been generated using a purpose-built mathematical model or algorithm, with the aim of solving a (set of 
) data science task(s).” Jordon, J., Szpruch, L., Houssiau, F., Bottarelli, M., Cherubin, G., Maple, C., Cohen, S.N. & Weller, A., 2022. Synthetic 
Data—what, why and how? https://arxiv.org/pdf/2205.03257.pdf 

30   Rob Toews, Synthetic Data Is About To Transform Artificial Intelligence, FORBES (June 12, 2022), https://www.forbes.com/sites/rob-
toews/2022/06/12/synthetic-data-is-about-to-transform-artificial-intelligence/. 

31   Eric Rosenbaum, What comes after the easy money era ends for cash-burning tech companies in Silicon Valley, CNBC (May 18, 2022), 
https://www.cnbc.com/2022/05/18/what-comes-after-easy-money-era-ends-for-cash-burning-tech-companies.html.  

32   See for example Aswath Damodaran, The Bonfire of Venture Capital: The Good, Bad and Ugly Side of Cash Burn, MUSINGS ON MAR-
KETS (August 19, 2016), https://aswathdamodaran.blogspot.com/2016/08/the-bonfire-of-venture-capital-good-bad.html. 

B.	Hardware and Infrastructure

Training generative AI models, especially large ones, re-
quires substantial computational resources. This usually 
means high-performance for graphical processing units (or 
“GPUs”) or other specialized hardware, as well as the infra-
structure to support this hardware, whether it’s on-premises 
or cloud-based.

It is telling that in the parlance of Silicon Valley, the econom-
ics of starting and running a technology company is equiv-
ocated with setting money on fire.31 The prospects of na-
scent technology companies are dictated by their burn rate, 
where a firm’s ability to succeed is dictated by their ability 
to sustain heavy operating losses and reinvestment needs 
over a period of many years. Aswath Damodaran, Professor 
of Finance at the Stern School of Business at NYU, refers 
to modern tech companies as bonfires of venture capital.32 
While it is difficult to predict developments in market for 
generative AI, there are several characteristics of the exist-
ing market that may raise concerns about barriers to entry. 

Training generative AI models, especially large 
ones, requires substantial computational re-
sources

The computing power needed to build and operate a gener-
ative AI tool is immense. Key among these is the need GPUs 
with sufficient data processing and high-performance com-
puting capacity. As GPUs are specialized computer hard-
ware, manufactured by a small number of firms and are in 
demand across a number of markets beyond generative AI. 
For example, leading GPU manufacturer Nvidia has seen its 
share price grow over 220% between January and August 

https://cdn.openai.com/papers/gpt-4.pdf
https://bdtechtalks.com/2023/05/29/open-source-llms-cerebras-gpt/
https://bdtechtalks.com/2023/05/29/open-source-llms-cerebras-gpt/
https://arxiv.org/pdf/2205.03257.pdf
https://www.cnbc.com/2022/05/18/what-comes-after-easy-money-era-ends-for-cash-burning-tech-companies.html
https://aswathdamodaran.blogspot.com/2016/08/the-bonfire-of-venture-capital-good-bad.html
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2023,33 becoming the first semiconductor company to reach 
a trillion-dollar valuation, largely driven by the boom in gen-
erative AI.34 Even prior to this significant increase in value, 
competition authorities had raised concerns about the chip 
market. In February 2022, a challenge by the FTC led to 
Nvidia abandoning its proposed $40 billion acquisition of 
Arm. The FTC’s complaint alleged that the merger would 
have stifled competition in multiple processor markets.”35 
The transaction had also advanced to Phase II review in the 
UK and EU when it was abandoned.36

Only a small number of firms are capable of manufactur-
ing the highly complex hardware necessary to develop a 
generative AI tool, with the hardware also in demand across 
a range of other technology product markets. This creates 
an extremely high barrier to entry that few firms can reach. 
OpenAI reported that they spent USD $540 million develop-
ing ChatGPT over 2022.37 As a result the most popular and 
advanced generative AI tools have been developed by the 
largest tech companies (e.g. Google’s Bard) or with a sub-
stantial investment from a major tech company (e.g. Micro-
soft’s investment in OpenAI). 

C.	Model Development and Training

Developers and researchers use machine learning and 
deep learning techniques to design and build the gen-
erative AI model, selecting the appropriate model param-
eters, training processes, and learning framework. The 
AI model is then trained on the preprocessed data us-
ing the computational resources. This can be a time- and 
resource-intensive process, especially for large models. 
Depending on the type of model, the data may also need 
to be annotated to provide labels that the model can 
learn from or cleaned to remove irrelevant or sensitive 
information. After training, the model needs to be test-
ed and validated to ensure it is producing accurate and 
high-quality outputs. This involves evaluating the model 
on a separate validation dataset. The model may also be 

33   Google Finance, NVIDIA Corp – NVDA-NASDAQ, https://g.co/finance/NVDA:NASDAQ.

34   Patrick Seitz, Nvidia Stock Hits $1 Trillion Market Cap On AI Supercomputer News, INVESTOR’S BUSINESS DAILY (May 30, 2023), 
https://www.investors.com/news/technology/nvda-stock-hits-1-trilllion-dollar-market-cap.

35   U.S. FTC, supra note 9. See also U.S. FTC Bureau of Competition, Statement Regarding Termination of Nvidia Corp’s Attempted Acqui-
sition of Arm Ltd (February 14, 2022), ftc.gov/news-events/news/press-releases/2022/02/statement-regarding-termination-nvidia-corps-at-
tempted-acquisition-arm-ltd. 

36   UK Competition and Markets Authority, NVIDIA / Arm Merger Inquiry (February 8, 2022) https://www.gov.uk/cma-cases/nvid-
ia-slash-arm-merger-inquiry; European Commission DG COMP, Mergers: Commission Opens In-depth Investigation into Proposed Acquisi-
tion of Arm by NVIDIA (October 27, 2021), ec.europa.eu/commission/presscorner/detail/en/ip_21_5624.

37   Onur Demirkol, Chatgpt’s Pricey Development: Openai Reports Millions of Losses, GHACKS (May 8, 2023), https://www.ghacks.
net/2023/05/08/chatgpts-pricey-development-openai-reports-millions-of-losses.  

38   U.S. FTC, supra note 9.

39   Ronald J. Gilson, The Legal Infrastructure of High Technology Industrial Districts: Silicon Valley, Route 128, and Covenants Not To Com-
pete 74(3) N.Y.U LAW REV. 575 (1999).

40   U.S. FTC, Non-compete Clause Rule (NPRM) FTC-2023-0007, 88 Federal Register 3482

fine-tuned on a more specific task or dataset to adapt it 
to a particular application. 

Developers and researchers use machine 
learning and deep learning techniques to de-
sign and build the generative AI model, select-
ing the appropriate model parameters, train-
ing processes, and learning framework

Generative AI remains a relatively nascent field of computer 
science. This creates a tight labor market for generative AI 
developers, where talent “can be difficult to find, hire and 
retain.”38 The generous compensation packages in tech 
firms creates a potential barrier to entry in the market for 
generative AI tools. High remuneration can be offered by 
the biggest tech firms even in more speculative or early-
stage business areas such as generative AI, as these firms 
can cross-subsidize this investment from their significant 
revenues in other areas (e.g. Google’s online ad sales busi-
ness enabling them to fund development of their Bard AI 
chatbot). These labor market dynamics may prevent new 
competitors in the generative AI market from being able to 
emerge, as they simply cannot attain and retain the neces-
sary staff without having to spend substantial proportions 
of their funds (or company shares) on labor. As far back as 
1999 it has been argued that Californian courts’ refusal to 
enforce non-compete clauses in employment agreements 
has allowed Silicon Valley tech firms to thrive.39 Recently, 
the U.S. FTC announced their proposal for a Non-Compete 
Clause Rule – which would designate non-compete clauses 
in employment contracts as a form of unfair competition.40

https://www.gov.uk/cma-cases/nvidia-slash-arm-merger-inquiry
https://www.gov.uk/cma-cases/nvidia-slash-arm-merger-inquiry
https://www.ghacks.net/2023/05/08/chatgpts-pricey-development-openai-reports-millions-of-losses
https://www.ghacks.net/2023/05/08/chatgpts-pricey-development-openai-reports-millions-of-losses
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Training and validating a generative AI tool can be an ex-
ceptionally labor intensive task that requires human review-
ers to manually review the material ingested or produced 
by a generative AI model. This forms another part of the 
labor market that may create a barrier to entry for new firms. 
Given the sheer amount of data that needs to be reviewed, 
there are inherently substantial costs to pay for labor per 
hour/per task to complete the work. This may benefit in-
cumbent tech firms who can cross-subsidize this work. An 
additional relevant factor is that a large amount of this work 
is conducted by non-skilled labor in lower-cost locations 
via online platforms designed for this type of outsourced 
work or through third party contracting services. The largest 
online platform for this type of computer-based piece work 
is an Amazon owned service,41 with other major tech firms 
being major customers of outsourcing firms.42 Their econo-
mies of scale could enable them to negotiate lower prices 
for manual review work or establish exclusivity agreements 
with the best outsourcing firms.

D.	Deployment

Once the model has been trained and validated, it can be 
deployed into a production environment. This involves inte-
grating the model into the necessary software, platform, or 
other product/service. Depending on the application, there 
may be a need for a user interface that allows users to inter-
act with the generative AI model. This could involve design-
ing a web interface, a mobile app, or integrating the model 
into an existing platform/program. The model will need on-
going maintenance and updates to ensure its performance 
remains high and to incorporate new data or improvements. 
This can involve retraining the model, fine-tuning it on new 
data, or even developing an entirely new model. There is a 
potential for a dominant firm to leverage its market power 
from one of these markets into a related market. There are 
several ways in which it could do this. Firstly, if the firm is 
vertically integrated, if it is dominant at a given stage of the 
supply chain (e.g. upstream as a cloud or data provider), it 
could foreclose rivals in the downstream, by refusing them 
access to the input (full foreclosure) or increasing the price 
or reducing the quality of the input (partial foreclosure). Al-
ternatively, it could engage in customer foreclosure in an 
upstream market. 

41   Amazon Mechanical Turk, Inc., Amazon Mechanical Turk: Access a global, on-demand, 24x7 workforce, https://www.mturk.com. 

42   See for example Casey Newton, The Trauma Floor: The secret lives of Facebook moderators in America, THE VERGE (February 25, 2019), 
https://www.theverge.com/2019/2/25/18229714/cognizant-facebook-content-moderator-interviews-trauma-working-conditions-arizona. 

43   See OECD Competition Committee Secretariat, Algorithmic Competition, OECD Competition Policy Roundtable Background Note, 
OECD (2023), p. 13, www.oecd.org/daf/competition/algorithmic-competition-2023.pdf.

44   OECD Competition Committee, Algorithmic competition – Note by France, OECD (2023), p. 13, https://one.oecd.org/document/DAF/
COMP/WD(2023)9/en/pdf; See Cristophe Carugati, The Antitrust of Answer Engines (Bruegel Working Paper, 2023), p. 14, https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=4410336. 

45   U.S. FTC supra note 9. 

46   See Sara Merken, New York lawyers sanctioned for using fake ChatGPT cases in legal brief, REUTERS (June 26, 2023), https://www.
reuters.com/legal/new-york-lawyers-sanctioned-using-fake-chatgpt-cases-legal-brief-2023-06-22. 

Once the model has been trained and vali-
dated, it can be deployed into a production 
environment

Secondly, self-preferencing or ranking issues can also 
cause competition issues. Self-preferencing can be defined 
as a dominant firm favoring its own (or affiliated) products 
and services over rival competitors, meaning the ranking 
is not based on “competition on the merits.”43 According 
to the French competition authority, self-preferencing and 
ranking issues have predominantly been raised in the con-
text of search engines, however the harms may be magni-
fied in the case of generative AI because there is typically a 
single answer, meaning places beyond the first are redun-
dant, as consumers are unable to choose between several 
links to products or services.44 

Finally, a dominant firm could attempt to foreclose rivals by 
tying or bundling its generative AI product with its exist-
ing core product, to reduce the customer base available for 
competitor standalone generative AI products, and poten-
tially distort competition in the relevant generative AI mar-
ket.45 

E.	 Usage of Generative AI by Firms

It is also necessary to step beyond the value chain of gen-
erative AI firms to also consider how other economic ac-
tors will utilize generative AI content, and whether this could 
lead to competition harm. 

Although in its infancy as a technology, there is already 
anecdotal evidence to suggest that individuals can suffer 
adverse consequences when relying on generative AI with-
out sufficient consideration of the risks. The most famous 
example is that of two New York based lawyers recently 
sanctioned by a U.S. District Judge after submitting a legal 
brief in May 2023 that was in part generated by ChatGPT 
and contained fictitious case citations.46 In the same month, 

https://www.mturk.com
https://www.theverge.com/2019/2/25/18229714/cognizant-facebook-content-moderator-interviews-trauma-working-conditions-arizona
http://www.oecd.org/daf/competition/algorithmic-competition-2023.pdf
https://one.oecd.org/document/DAF/COMP/WD(2023)9/en/pdf
https://one.oecd.org/document/DAF/COMP/WD(2023)9/en/pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4410336
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4410336
https://www.reuters.com/legal/new-york-lawyers-sanctioned-using-fake-chatgpt-cases-legal-brief-2023-06-22
https://www.reuters.com/legal/new-york-lawyers-sanctioned-using-fake-chatgpt-cases-legal-brief-2023-06-22
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a regional health service in Western Australia issued an or-
der that medical staff cease using AI chatbots to generate 
medical note or patient discharge summaries.47 

Both incidents highlight the risk of overreliance on the out-
put of generative AI, even in regulated professions where 
staff are expected to have a base level of subject matter 
expertise. A much more speculative competition theory of 
harm is the risk that generative AI may facilitate collusion,48 
and that if it does, it may be difficult to detect.

Over time it is likely that generative AI will be utilized by 
firms to provide advice in relation to all manner of business 
situations. This may also extend to a firm’s strategic de-
cisions. In many markets, a key parameter of competition 
is price. Firms already often rely on third-party software to 
make pricing decisions.49 Setting an optimal price can rely 
on several factors, such as supply and demand. A firm may 
turn to generative AI to set their price. They could provide 
detailed information on several relevant factors to set price, 
and based on this, the generative AI could provide a price 
recommendation. This alone is not a competition an issue.
However, if several firms in the same relevant market use 
the same generative AI for this purpose, then there is the 
potential that the algorithm would rely on the private in-
formation of several firms in the market when determining 
pricing recommendations. The key concern is that prices, 
which were previously set independently, at a competitive 
level, could potentially be set based on information from 
several firms in the market, to an inflated anticompetitive 
level. In effect, this would be equivalent to a hub and spoke 
cartel set-up, where an independent third-party (in this case 
the generative AI) acts as a hub, aggregating information 
from several firms in the market (the spokes), to set prices 
that are above the competitive level.

In this case, it may not even be an intentional anticompeti-
tive act by the firms using the generative AI. There would be 
no direct communication or agreement between the firms. 
They are simply relying on the same generative AI model 
to optimize their independent pricing decisions, completely 
unaware of what other information that pricing recommen-
dation is based on (i.e., they would not know if other firms 
in the market were also providing confidential strategic in-
formation to the generative AI).

47   See Claire Moodie, Australian Medical Association calls for national regulations around AI in health care, AUSTRALIAN BROADCASTING 
CORPORATION (May 27, 2023), https://www.abc.net.au/news/2023-05-28/ama-calls-for-national-regulations-for-ai-in-health/102381314. 

48   Carugati supra note 44, p. 15. 

49   OECD Competition Committee Secretariat, Algorithmic Competition, OECD Competition Policy Roundtable Background Note, OECD 
(2023), pp. 11-12, www.oecd.org/daf/competition/algorithmic-competition-2023.pdf. 

Furthermore, this needn’t only relate to pricing decisions. 
They may also rely on generative AI to understand whether 
to enter a given market or whether to target a particular cus-
tomer segment. This could lead to the same generative AI 
providing competitors with strategic advice that allocates 
markets and customers in a way that mimics cartel behav-
ior.

All of this may be particularly difficult for competition au-
thorities to detect. The reasons are similar to those already 
discussed at length for the use of AI in pricing algorithms. 
As for machine learning and deep learning algorithms, it 
may be difficult to understand how generative AI reaches a 
particular answer and what inputs it relies on (or has been 
trained on). The fact generative AI is effectively a “black box” 
poses issues related to the transparency of how it makes 
decisions. Generative AI models are often transient, con-
stantly learning from new training data and user prompts, 
changing, and evolving, thus how they make decisions can 
change from one moment to the next. And finally, as men-
tioned above, this collusive outcome can occur without any 
explicit communication or programming, making it difficult 
to detect.

Over time it is likely that generative AI will be 
utilized by firms to provide advice in relation 
to all manner of business situations

https://www.abc.net.au/news/2023-05-28/ama-calls-for-national-regulations-for-ai-in-health/102381314
http://www.oecd.org/daf/competition/algorithmic-competition-2023.pdf
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04
CONCLUSION

When there is a technology shift, as shown for example with 
oil in the early-20th century, telecommunications in the mid-
20th century, mainframe computing in the 1970’s and 80’s, 
desktop computing in the 1990’s, the big tech firms in the 
last couple of decades, and now generative AI,50 there ex-
ists a small window where competition authorities and gov-
ernments have an opportunity to influence the development 
of market dynamics, whether this be using competition law 
or regulation.51 While generative AI has significant potential 
to increase worker productivity as a human complementor, 
it may also pose threats to competition. As this article high-
lights, there are potential competition concerns at all stages 
of the value chain. However, these are predominantly tradi-
tional theories of harm, applied in the context of generative 
AI.

Competition authorities are already well-aware of the ‘play 
book’ that existing digital incumbents have used to lever-
age their dominance and market power into new markets or 
buy and kill off nascent competitors. Authorities will have to 
be alert, being ready to use their existing, and possibly new, 
tools to identify and neutralize the threats posed by these 
anticompetitive strategies.52

This paper can conclude with an optimistic message for 
competition lawyers and economists: our jobs — as yet — 
are safe. Much ink has already been spilled about the New 
York-based lawyer exposed for using ChatGPT to prepare 
court submissions after the tool generated fake case cita-
tions as evidence to support its argument. Similarly hop-
ing to save time in preparing this paper, the authors asked 
DALL·E 2to generate a digital rendering of the Gartner hype 
cycle used in the introduction, with the best result being 
the image below, hardly suitable for the beginning of this 
paper.53   

50   David S. Evans et. al., Editor’s note, The Evolution of Antitrust in the Digital Era, in ESSAYS ON COMPETITION POLICY VOLUMER 2 
(David S. Evans. et al. eds., 2021). 

51   Susan Athey, Prof. of Econ., Stanford Graduate School of Business and Chief Economist, U.S. DOJ Antitrust Division, remarks at Gen 
AI & Market Power: What Role for Antitrust Regulators?, (July 12, 2023), pp. 11-12, https://cepr.org/system/files/2023-07/Competition%20
Policy%20RPN%20Webinar_Gen%20AI%20%26%20Market%20Power_12%20July%202023_Transcript.pdf. 

52   Ibid.

53   Generated via OpenAI, DALL·E 2, (July 27, 2023), https://openai.com/dall-e-2.  
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message for competition lawyers and econo-
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https://cepr.org/system/files/2023-07/Competition%20Policy%20RPN%20Webinar_Gen%20AI%20%26%20Market%20Power_12%20July%202023_Transcript.pdf
https://cepr.org/system/files/2023-07/Competition%20Policy%20RPN%20Webinar_Gen%20AI%20%26%20Market%20Power_12%20July%202023_Transcript.pdf
https://openai.com/dall-e-2
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Artificial intelligence (“AI”) technology has 
ushered in a new era for individuals and busi-
nesses alike, allowing users to streamline pro-
cesses related to employment, medicine, and 
advertising, quickly analyze and identify rel-
evant information in vast data sets, and even 
generate human-like responses and media 

2   See The Impact of Artificial Intelligence on the Future of Workforces in the European Union and the United States 
of America, White House Economic Study (2022) (responding to the US-EU Trade and Technology Council Inaugu-
ral Joint Statement) (hereinafter, Economic Study on AI’s Impact on Future Workforces); see also Leora Eisenstadt, 
#MeTooBots and the AI Workplace, 24 U. Pa. J. Bus. L. 350, 352 (2022) (explaining how at least one company 
has leveraged AI technology to automatically identify and report on potentially offensive communications in 
company documents, emails, and chats, to protect victims of bullying, sexual harassment, or other problematic 
activities in the early stages of such activities).

3   Assistant Attorney General for Civil Rights Kristen Clarke acknowledged that employers may use algorithms 
and AI technologies in ways that unintentionally lead to discriminatory hiring decisions. See Jory Heckman, 
EEOC, DOJ ‘Sounding Alarm’ Over AI Hiring Tools that Screen Out Disabled Applicants, federalnewsnetwork.
com (May 12, 2022).

4   The rapid rise of AI has raised “profound ethical concerns” arising from AI’s ability to “embed biases, con-
tribute to climate degradation, threaten human rights and more.” Ethics of Artificial Intelligence, UNESCO (last 
accessed July 28, 2023); see Economic Study on AI’s Impact on Future Workforces, supra note 2, at 8-9, 11-13.

content when prompted. Businesses have in-
creasingly harnessed the power of AI tools to 
help make decisions and to improve productiv-
ity and efficiency.2 However, the use of AI also 
poses many risks,3 including privacy violations, 
behavioral manipulation, intellectual property 
infringement, and algorithmic discrimination.4
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One major limitation of AI’s capabilities is its reliance on 
large data sets, including personal information and copy-
righted material, to “learn” how to produce the complex al-
gorithms necessary to perform specified tasks. Relatedly, 
the accuracy and usefulness of AI-generated outputs will 
also generally depend on the quality and quantity of those 
data inputs. Therefore, where AI tools rely on skewed data 
sets, such as data that reflects a history of discriminatory 
practices,5 the outputs generated from such data may re-
affirm and augment societal issues of inequality, discrimi-
nation, and bias.6 

For example, it was revealed in 2019 that Facebook’s ad-
delivery system showed different job ads to individuals 
based on gender, in violation of sex-based anti-discrimi-
nation laws under the U.S. Equal Employment Opportunity 
Law. Although Facebook disabled the demographics target 
audience feature for housing, credit, and employment ad-
vertisements in March 2019, an audit conducted by inde-
pendent researchers at the University of Southern California 
in 2021 revealed that the platform’s ads continued to skew 
toward distinct demographic groups.7

In addition to issues of bias and discrimination, concerns 
about AI’s impact on individuals’ privacy and intellectual 
property rights have also grown. Although U.S. lawmakers 
and regulatory agencies have consistently acknowledged 
the need for guardrails to regulate the use and develop-
ment of AI, as the U.S. regulatory landscape for the un-
derlying data which AI depends so heavily on continues 
to form in a patchwork of state privacy laws and state and 
federal enforcements, it is unclear how regulators will de-
velop both data privacy and AI laws together to address 
these risks.

5   AI algorithms have been shown to reproduce discrimination in circumstances involving home lending, access to health care, and deci-
sions about arrest, incarceration, and parole eligibility. See Kalinda Ukanwa, Algorithmic Bias Isn’t Just Unfair – It’s Bad for Business, Boston 
Globe (May 23, 2021).

6   See Andrew Smith, Using Artificial Intelligence and Algorithms, FTC (April 8, 2020); Joint Statement on Enforcement Efforts Against 
Discrimination and Bias in Automated Systems, FTC (April 25, 2023); National Fair Housing Alliance et al. v. Facebook, Inc., Case No. 1:18-
cv-02689 (March 27, 2018).

7   Karen Hao, Facebook’s Ad Algorithms are still Excluding Women from Seeing Jobs, MIT Tech. Rev. (April 9, 2021).

8   See Recommendation on the Ethics of Artificial Intelligence, UNESCO, SHS/BIO/PI/2021/1 (2022).

9   Id.

10   See the Principles for the Ethical Use of Artificial Intelligence in the United Nations System available for download at https://unsceb.org/
principles-ethical-use-artificial-intelligence-united-nations-system. 

11   UK Prime Minister Rishi Sunak urged Britain’s tech industry to grasp the opportunities and challenges of AI during the 2023 London 
Tech Week conference. See UK PM Sunak Pitches Britain as Future Home for AI Regulation, Reuters (June 12, 2023).

12   See UN Ambassador Jeffrey DeLaurentis, Remarks at a UN Security Council High-Level Briefing on Artificial Intelligence, New York, NY 
(July 18, 2023).

01
INTERNATIONAL 
DEVELOPMENTS

A.	 United Nations

In 2021, the United Nations Educational, Scientific and 
Cultural Organization (“UNESCO”) adopted the Recom-
mendation on the Ethics of Artificial Intelligence, the first-
ever global standard on AI ethics which was adopted by 
all 193 U.N. Member States.8 Within the recommenda-
tion, UNESCO laid out ten core principles for a human-
rights centered approach to the ethics of AI: (1) propor-
tionality and do no harm; (2) safety and security; (3) right 
to privacy and data protection; (4) multi-stakeholder and 
adaptive governance and collaboration; (5) responsibility 
and accountability; (6) transparency and explainability; 
(7) human oversight and determination; (8) sustainabil-
ity; (9) awareness and literacy; and (10) fairness and non-
discrimination.9 These principles were also endorsed by 
the UN System Chief Executives Board for Coordination 
in 2022.10

The United Nations Security Council recently held its first 
formal discussion on AI in July 2023, as regulatory bod-
ies around the world11 are considering how to mitigate 
the risks of harm posed by emerging AI technology, as 
well as its impact on economies.12 During the meeting, UN 
Secretary-General Antonio Guterres announced plans to 
appoint an advisory board on AI this September 2023 and 
to prepare UN initiatives on the topic. Guterres further ex-
pressed support for the establishment of an international 
AI watchdog body similar to the International Atomic En-

https://www.bostonglobe.com/2021/05/23/opinion/algorithmic-bias-isnt-just-unfair-its-bad-business/?outputType=amp&s_campaign=rkt_search_dynamictest&gclid=CjwKCAjwz_WGBhA1EiwAUAxIcZCFiV5yRTNPwf1ZspsoxeCWW5UOOo4iCCB_6tSvnTXNvrvGfvX0khoCQHwQAvD_BwE&gclsrc=aw.ds
https://www.ftc.gov/business-guidance/blog/2020/04/using-artificial-intelligence-and-algorithms
https://www.ftc.gov/system/files/ftc_gov/pdf/EEOC-CRT-FTC-CFPB-AI-Joint-Statement%28final%29.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/EEOC-CRT-FTC-CFPB-AI-Joint-Statement%28final%29.pdf
https://nationalfairhousing.org/wp-content/uploads/2018/03/NFHA-v.-Facebook.-Complaint-w-Exhibits-March-27-Final-pdf.pdf
https://www.technologyreview.com/2021/04/09/1022217/facebook-ad-algorithm-sex-discrimination/
https://unesdoc.unesco.org/ark:/48223/pf0000381137
https://unsceb.org/principles-ethical-use-artificial-intelligence-united-nations-system
https://unsceb.org/principles-ethical-use-artificial-intelligence-united-nations-system
https://www.reuters.com/technology/uk-must-seize-opportunities-ai-remain-tech-capital-pm-sunak-2023-06-11/
https://usun.usmission.gov/remarks-at-a-un-security-council-high-level-briefing-on-artificial-intelligence/
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ergy Agency, which is knowledge-based and holds some 
regulatory authority.13

B.	World Trade Organization 

Experts on international trade have also proposed the 
World Trade Organization (“WTO”) as another suitable inter-
national body that could offer guidance on the direction of 
AI policies.14 Importantly, the WTO’s strong preference for 
soft law, informal rules, and norms could play a pivotal role 
for developing countries where the impact of AI technology 
may have significantly different effects in comparison to de-
veloped countries. A soft law approach could allow coun-
tries flexibility to experiment with AI regulation in a manner 
suitable to their economic, social, and moral objectives, as 
discussions about AI regulations have largely been domi-
nated by the EU and United States.

02
REGULATORY 
DEVELOPMENTS

A.	 EU Restrictions on AI

The use of AI has been a growing concern around the world, 
and some EU Member States have gone so far as to tempo-
rarily ban popular AI technologies. For example, Italy’s data 
protection agency announced a temporary ban on the use 
of ChatGPT (owned by OpenAI) in March 2023, while that 
agency investigated a data breach of OpenAI’s systems.15

EU Artificial Intelligence Act

In response to these concerns, the European Commission 
proposed the first comprehensive regulatory framework for 
the development and use of AI in 2021 with the introduction 

13   See Edith M. Lederer, UN Council to Hold First Meeting on Potential Threats of Artificial Intelligence to Global Peace, AP News (July 3, 
2023); Guterres Calls for AI ‘That Bridges Divides’, Rather than Pushing Us Apart, UN News (July 18, 2023).

14   Pascal Krummenacher, International Trade and Artificial Intelligence: Is trade policy ready for Chat GPT?, Int’l Inst. for Sustainable Dev. 
(April 14, 2023). 

15   Juliana Kim, ChatGPT is Temporarily Banned in Italy Amid an Investigation into Data Collection, NPR (Mar. 31, 2023). 

16   See Eur. Parliament, Press Release, MEPs ready to negotiate first-ever rules for safe and transparent AI (June 14, 2023).

17   See Artificial Intelligence Act, European Parliament Briefing (June 2023).

18   A recording of the hearing is available at https://www.judiciary.senate.gov/committee-activity/hearings/oversight-of-ai-rules-for-artifi-
cial-intelligence. 	

of the Artificial Intelligence Act (“AI Act”). The AI Act propos-
es a horizontal regulation focused on the specific utilization 
of AI systems and their associated risks.

On June 14, 2023, the European Parliament adopted its 
negotiating position on the AI Act. The current rules would 
fully ban the use of AI for biometric surveillance, emotion 
recognition, and predictive policing. The Parliament also 
expanded the list of prohibited “unacceptable risk” deploy-
ments of AI to include bans on intrusive and discriminatory 
uses of AI systems — such as for purposes of “real-time” 
remote biometric surveillance, emotion recognition in law 
enforcement, border management, the workplace, and ed-
ucational institutions -- predictive policing, and untargeted 
data scraping of facial images to create facial recognition 
databases. The Parliament also expanded the category of 
“high-risk” AI to include use for purposes of influencing vot-
ers and the outcome of elections, and in recommender sys-
tems used by large social media platforms.16

EU Member States are likely to finalize the AI Act by the 
end of 2023, with substantial amendments to the proposed 
version expected regarding the definition of AI systems, a 
broader list of prohibited AI systems, and new obligations 
on general purpose AI and generative AI models.17

B.	United States Guidance

The U.S. Senate Subcommittee on Privacy, Technology, and 
the Law recently held a hearing with key stakeholders in the 
AI industry, including the CEO of OpenAI, the Vice President 
and Chief Privacy and Trust Officer of IBM, and a New York 
University Professor Emeritus, to advance Congress’ un-
derstanding of the industry and how to regulate it while pre-
serving global competitiveness and innovation.18 OpenAI 
CEO Samuel Altman stressed the importance of democra-
tizing the inputs of AI systems and the values industry lead-
ers must align to, as well as scrutiny on competitors. IBM’s 
VP/CPTO Christina Montgomery strongly recommended an 
approach focused on AI end uses or categories of AI-sup-
ported activities and associated risks, similar to the EU’s 
approach. Lawmakers debated whether an existing federal 
agency could assume the duties of regulating AI in the Unit-

https://apnews.com/article/artificial-intelligence-un-security-council-meeting-uk-f7fb6d8f8a261a9d9b23ca463ee29d3d
https://news.un.org/en/story/2023/07/1138827
https://www.iisd.org/articles/policy-analysis/international-trade-artificial-intelligence-chatgpt
https://www.npr.org/2023/03/31/1167491843/chatgpt-italy-ban-openai-data-collection-ai
https://www.europarl.europa.eu/news/en/press-room/20230609IPR96212/meps-ready-to-negotiate-first-ever-rules-for-safe-and-transparent-ai
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698792/EPRS_BRI(2021)698792_EN.pdf
https://www.judiciary.senate.gov/committee-activity/hearings/oversight-of-ai-rules-for-artificial-intelligence
https://www.judiciary.senate.gov/committee-activity/hearings/oversight-of-ai-rules-for-artificial-intelligence
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ed States, or if a new federal agency and/or an international 
group should be established to regulate the industry.19

Following the hearing, Senator Josh Hawley (R-Mo.) pub-
lished five key principles to help guide businesses in their 
use and deployment of AI tools: (1) be transparent about 
the use of AI and what data is collected, processed, and 
shared, including the possible impacts of automated de-
cision-making; (2) clearly disclose the reasoning for deci-
sions made using AI so that the other party understands 
the process and underlying methods for making such a 
determination; (3) ensure fairness by focusing on both the 
accuracy of inputs and the appropriateness of outputs; (4) 
comply with all applicable laws, regulations, and rules 
relating to the specific use or application of the AI tool; and 
(5) ensure accountability for the design, implementation, 
use, and protection of the data sets, outputs, and impacts 
of AI tools.20

In January 2023, the National Institute of Standards and 
Technology (“NIST”) released the AI Risk Management 
Framework (“AI RMF 1.0” or the “AI RMF”) and its com-
panion Playbook, Roadmap, and other related material in-
tended to serve as a resource for organizations seeking to 
voluntarily operationalize AI governance, specifically in the 
design, development, deployment, or use of AI systems.21 
Following the introduction of the AI RMF 1.0, NIST also 
launched its Artificial Intelligence Resource Center (“AIRC”) 
to facilitate the implementation of, and international align-
ment with, the AI RMF 1.0 framework and subsequent pub-
lications.22 The AI RMF is also intended to help mitigate 
risks associated with AI systems while promoting trustwor-
thy and responsible developments, to cultivate public trust 
in AI and drive innovation.23

The AI RMF effectively “converts AI-specific principles, 
such as transparency, accountability, and explainability, into 
practice by providing a consensus-driven methodology for 
conducting AI risk assessments and a lexicography to help 
communicate risks to others.”24 Further, AI RMF 1.0 pro-

19   See Joseph Duball & Jediah Bracy, US Senate Hearing Showcases Consensus for AI Guardrails, IAPP (May 17, 2023).

20   See Hawley Announces Guiding Principles for Future AI Legislation (June 7, 2023).

21   The AI RMF 1.0, Playbook, and Roadmap are available for download at https://www.nist.gov/itl/ai-risk-management-framework. 

22   The AIRC provides a working glossary of AI-related terms developed by NIST. Other federal agencies, such as the Department of De-
fense, Department of Energy, Department of Veterans Affairs, and the Department of Health and Human Services have also established 
centers or offices to address the implementation of AI guidelines. See Nicol Turner Lee & Jack Malamud, Opportunities and Blind Spots in 
the White House’s Blueprint for an AI Bill of Rights, Brookings (Dec. 19, 2022).

23   See Sharon Klein, Government Guidance for Operationalizing Risk Management in the Development and Deployment of AI Systems, 
Blank Rome LLP (Jan. 31, 2023).

24   Id.

25   See Cameron F. Kerry, NIST’s AI Risk Management Framework Plants a Flag in the AI Debate, Brookings (Feb. 15, 2023).

26   See id. (noting the wide adoption of AI RMF 1.0 even outside of the United States).

27   White House, Press Release, Blueprint for an AI Bill of Rights.

vides a conceptual roadmap to easily consider questions 
about risk relating to AI, and outlines seven key character-
istics of trustworthy AI: safe, secure & resilient, explainable 
& interpretable, privacy-enhanced, fair (and managed bias), 
accountable & transparent, and valid and reliable.

NIST’s framework also offers key steps and processes for 
organizations to assess and manage AI-related risks linked 
to different stages and actors within the AI lifecycle.25 Or-
ganizations of all sizes in the United States may confidently 
use the AI RMF’s “Govern, Map, Measure, and Manage” 
approach to AI self-governance, particularly as the accom-
panying Crosswalks resources also incorporate certain 
standards from the ISO/IEC international standards body, 
guidelines from the Organization for Economic Develop-
ment (“OECD”), the EU AI Act discussed above, and other 
U.S. guidance materials.26 NIST expects to conduct a for-
mal review of the AI RMF by 2028, at which time we may 
expect a significant update to the living framework of docu-
ments currently available under the framework.

NIST’s framework also offers key steps and 
processes for organizations to assess and 
manage AI-related risks linked to different 
stages and actors within the AI lifecycle

In October 2022, the Office of Science and Technology Pol-
icy (“OSTP”) released its Blueprint for an AI Bill of Rights, 
acknowledging the ways that automated systems and AI 
tools “now drive important decisions across sectors,” in-
cluding in making or assisting with hiring and credit deci-
sions that may augment existing biases and discrimination 
(i.e., algorithmic discrimination).27 As provided by the OSTP, 
algorithmic discrimination occurs when automated systems 

https://iapp.org/news/a/us-senate-hearing-showcases-consensus-for-ai-guardrails/
https://www.hawley.senate.gov/hawley-announces-guiding-principles-future-ai-legislation?mkt_tok=MTM4LUVaTS0wNDIAAAGMQBK2tMdujScYsPu9_yKmUOfj2SmdAmAfFBRUkLQa2DBuYSz89_jYRq5Z1j6gy-cofIltfcSWwDNCtYjp8baq5ycQasG8HCPHZI1ZbWduxUoP
https://www.nist.gov/itl/ai-risk-management-framework
https://docs.google.com/spreadsheets/d/e/2PACX-1vTRBYglcOtgaMrdF11aFxfEY3EmB31zslYI4q2_7ZZ8z_1lKm7OHtF0t4xIsckuogNZ3hRZAaDQuv_K/pubhtml
https://www.brookings.edu/articles/opportunities-and-blind-spots-in-the-white-houses-blueprint-for-an-ai-bill-of-rights/
https://www.brookings.edu/articles/opportunities-and-blind-spots-in-the-white-houses-blueprint-for-an-ai-bill-of-rights/
https://www.blankrome.com/publications/government-guidance-operationalizing-risk-management-development-and-deployment-ai
https://www.whitehouse.gov/ostp/ai-bill-of-rights/
https://www.nist.gov/itl/ai-risk-management-framework/crosswalks-nist-artificial-intelligence-risk-management-framework
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contribute to unjustified different treatment or impacts dis-
favoring people based on protected characteristics (e.g., 
race, ethnicity, sex and gender identity, religion, age, na-
tional origin, disability, etc.).28

The U.S. Equal Employment Opportunity Commission 
(“EEOC”) also released a technical assistance document, 
The Americans with Disabilities Act and the Use of Soft-
ware, Algorithms, and Artificial Intelligence to Assess Job 
Applicants and Employees, outlining practical tips for em-
ployers to follow to comply with the Americans with Dis-
abilities Act (“ADA”) while implementing AI technology in 
hiring and recruiting.29 At the local level, New York City’s 
Automated Employment Decision Tools (“AEDT”) law went 
into effect July 5, 2023, to require employers using AI tools 
and other large language model technologies in hiring and 
recruiting to conduct annual audits on such technology 
and check for instances of bias.30 New Jersey, Maryland, 
Illinois, and California are also considering laws that pro-
hibit the use of certain AI tools by employers in the hiring 
process.31

FTC Chair Lina Khan joined top officials from U.S. civil 
rights and consumer protection agencies to put business-
es on notice that regulators are cracking down on the use 
and development of biased or deceptive AI tools, particu-
larly those that amplify bias in hiring decisions, how worker 
productivity is monitored, and determinations on access 
to housing and loans.32 In addition, the FTC opened its 
first investigation into the data practices of generative AI 
models on July 13, 2023. The FTC issued a twenty-page 
demand for records to OpenAI as part of an investigation 
into OpenAI’s Chat GPT data practices and whether the 
company has violated consumer protection laws by put-
ting personal data at risk and causing “reputational harm” 
to consumers. 

28   Algorithmic Discrimination Protections, OSTP.

29   The Americans with Disabilities Act and the Use of Software, Algorithms, and Artificial Intelligence to Assess Job Applicants and Employees, 
ADA, 29 CFR Part 1630 & app. (May 12, 2022); see also Assessing Adverse Impact in Software, Algorithms, and Artificial Intelligence Used in 
Employment Selection Procedures Under Title VII of the Civil Rights Act of 1964, EEOC (May 18, 2023) (explaining the application of key es-
tablished aspects of Title VII of the Civil Rights Act to an employer’s use of automated systems and AI).

30   To read more about the AEDT law, see https://portal.311.nyc.gov/article/?kanumber=KA-03552. 

31   Jonathan Kestenbaum, NYC’s New AI Bias Law Broadly Impacts Hiring and Requires Audits, Bloomberg L. (July 5, 2023).

32   Matt O’Brien, US Officials Seek to Crack Down on Harmful AI Products, APNews (April 25, 2023).

33   P.M., et al. v. OpenAI LP, et al., Case No. 3:23-cv-03199-JCS (filed June 28, 2023).

34   See Phil Rosen, ChatGPT’s Creator OpenAI has Doubled in Value since 2021 as the Language Bot Goes Viral and Microsoft Pours in $10 
billion, Business Insider (Jan. 24, 2023).

35   See Jordan Novet, Microsoft’s $13 Billion Bet on OpenAI Carries Huge Potential along with Plenty of Uncertainty, CNBC (April 8, 2023) 
(last updated April 9, 2023).

36   P.M. v. OpenAI, Complaint ¶ 9.

03
LIABILITY

A.	 OpenAI / ChatGPT & Microsoft – Data Privacy

Sixteen plaintiffs have filed a proposed class action lawsuit 
in the U.S. District Court for the Northern District of Califor-
nia against OpenAI, including its affiliated businesses, and 
Microsoft Corporation over claims that the defendants vio-
lated the federal Electronic Communications Privacy Act, 
Computer Fraud and Abuse Act, California’s Invasion of 
Privacy Act (“CIPA”), Illinois’ Biometric Information Privacy 
Act (“BIPA”), and other invasion of privacy laws.33 Microsoft 
partnered with OpenAI in 2016 and invested at least $13 
billion34 into the revolutionary start-up that has now grown 
into a $29 billion company.35 Therefore, as plaintiffs allege, 
Microsoft had substantial control over OpenAI and has ben-
efited from the use of OpenAI’s products, such as GPT-2, 
GPT-4, and ChatGPT, to further develop Microsoft’s own 
products.

Plaintiffs allege that OpenAI used private and copyrighted 
information without proper authorization to train and devel-
op its AI products. The complaint echoes a sentiment that 
appears to be shared by the U.S. legislature, highlighting 
the dangers of the unchecked release of new technologies 
without proper safeguards and regulations, and going so 
far as to state that a “nontrivial number of experts” have 
claimed that the risks to humanity posed by defendants’ AI 
tools and products “outweigh even those of the Manhattan 
Project’s development of nuclear weapons.”36

https://www.whitehouse.gov/ostp/ai-bill-of-rights/algorithmic-discrimination-protections-2/
https://www.eeoc.gov/laws/guidance/americans-disabilities-act-and-use-software-algorithms-and-artificial-intelligence
https://www.eeoc.gov/newsroom/eeoc-releases-new-resource-artificial-intelligence-and-title-vii
https://www.eeoc.gov/newsroom/eeoc-releases-new-resource-artificial-intelligence-and-title-vii
https://portal.311.nyc.gov/article/?kanumber=KA-03552
https://news.bloomberglaw.com/us-law-week/nycs-new-ai-bias-law-broadly-impacts-hiring-and-requires-audits
https://apnews.com/article/artificial-intelligence-ai-tools-ftc-regulators-crackdown-lina-khan-0f63f6a9ec4e7c4acc37a2c1bd8c280f
https://storage.courtlistener.com/recap/gov.uscourts.cand.414754/gov.uscourts.cand.414754.1.0.pdf
https://markets.businessinsider.com/news/stocks/chatgpt-openai-valuation-bot-microsoft-language-google-tech-stock-funding-2023-1
https://markets.businessinsider.com/news/stocks/chatgpt-openai-valuation-bot-microsoft-language-google-tech-stock-funding-2023-1
https://www.cnbc.com/2023/04/08/microsofts-complex-bet-on-openai-brings-potential-and-uncertainty.html
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B.	Google – Data Privacy

In a class action complaint filed in the U.S. District Court for 
the Northern District of California, eight individuals, two of 
whom are minors, allege that Alphabet, Inc., Google Deep-
Mind, and Google LLC (collectively, “Google”) trained its AI 
tools using information scraped from the internet without 
proper authorization from the appropriate users or authors 
of that information.37 In doing so, the plaintiffs of the pro-
posed class action claim that Google violated the California 
Unfair Competition Law, negligence, invasion of privacy (or 
intrusion upon seclusion), theft and unjust enrichment, and 
copyright laws, including the Digital Millennium Copyright 
Act.

According to the complaint, rather than purchasing the 
information or obtaining consents from the creators or 
owners of copyrighted works, Google chose to steal data, 
including personal data, from individuals without notice, 
consent, or fair compensation. Google has refuted these 
allegations and stated that the company has been “clear 
for years” that its AI models, such as those that support 
services like Google Translate, are trained on data from 
public sources (e.g., information published to the open 
web and public datasets).38

C.	OpenAI / ChatGPT – Copyright Infringement

Two authors, Paul Tremblay and Mona Awad, residing in 
Massachusetts have filed a proposed class action against 
OpenAI and its affiliated entities in the U.S. District Court 
for the Northern District of California over allegations involv-
ing both direct and vicarious copyright infringement, viola-
tions of the Digital Millennium Copyright Act, unjust enrich-
ment, and violations of the California common law unfair 
competition laws, and negligence.39 The authors claim that 
ChatGPT’s ability to generate summaries of plaintiffs’ copy-
righted works can only be possible if ChatGPT was trained 
on those works.

The complaint claims that “[m]uch of the material in 
OpenAI’s training datasets . . . comes from copyrighted 
works—including books written by Plaintiffs—that were 
copied by OpenAI without consent, without credit, and 

37   J.L., et al. v. Alphabet Inc., et al., Case No. 3:23-cv-3440 (filed July 11, 2023).

38   Lauren Berg, Google Accused of ‘Putting World at Peril’ Chasing AI Profits, Law360 (July 11, 2023).

39   Tremblay et al. v. OpenAI et al., Case No. 3:23-cv-03223 (filed July 11, 2023).

40   Tremblay v. OpenAI, Complaint ¶ 24.

41   Id. at ¶ 28.

42   Ibid.

43   Id. at ¶ 29.

44   FTC Civil Investigative Demand (“CID”) Schedule, File No. 232-3044.

without compensation.”40 In June 2018, OpenAI had re-
vealed that it trained its GPT-1 model on a collection of 
over 7,000 unique unpublished books from a variety of 
genres access through the controversial dataset, Book-
Corpus.41 BookCorpus has been used to train hundreds 
of large language models, including those created by large 
tech companies.42 However, the complaint alleges that the 
BookCorpus dataset includes many novels under copy-
right, and the copying of such books into the dataset was 
done without the required consent, credit, or compensa-
tion to authors.43

Comedian Sarah Silverman filed a similar lawsuit against 
OpenAI in connection with her 2010 book, “The Bedwet-
ter.”

04
BEST PRACTICES

A.	 OpenAI / ChatGPT – FTC Investigation into Data 
Practices

On July 13, 2023, the FTC issued a Civil Investigation De-
mand (“CID”) to OpenAI, inquiring about the company’s 
technology, products, customers, and privacy & data se-
curity processes for purposes of determining if OpenAI en-
gaged in unfair or deceptive privacy or data security prac-
tices, or any practices that harm consumers.44

Specific requests in the CID help illuminate how U.S. regu-
lations and enforcement actions may develop. Requests in 
the CID cover key areas about data practices, risk assess-
ments, and human oversight, and steps taken by the busi-
ness to mitigate risks of harm or identified issues. Specific 
requests include how OpenAI developed and trained its 
AI models, risk assessment and responses, and techni-
cal details (e.g., API integrations). The CID specifically 

https://www.law360.com/articles/1698561/attachments/0
https://www.law360.com/california/articles/1698561?utm_source=shared-articles&utm_medium=email&utm_campaign=shared-articles
https://www.law360.com/articles/1694688/attachments/0
https://www.washingtonpost.com/documents/67a7081c-c770-4f05-a39e-9d02117e50e8.pdf?itid=lk_inline_manual_4
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requires a detailed description of the data used to train 
or develop each model product and how that data was 
obtained, as well as how OpenAI avoided identifying an 
individual. These FTC questions may be useful in diligence 
of all AI vendors.

Shortly after the FTC opened its investigation into OpenAI, 
the company joined Google, Meta, Microsoft, and others in 
signing onto a list of voluntary AI commitments regarding 
the management of risks posed by AI.45

B.	Developing Policies to Control the Risks of AI 

Most companies are struggling to make sense of the ever-
evolving landscape of AI and how to internally build policies 
to guide the use by its workforce. Some companies have 
banned employee use altogether such as Samsung and 
Apple, but most have allowed but restricted internal use of 
AI. In order to draft AI policies, it is essential to understand 
the scope of the company’s internal use of AI. Self-report-
ing on the use of AI tools to supervisors and implementing 
monitoring procedures are recommended. It is important to 
strictly limit inputs to not disclose non-public and personal 
information. Processes and training must be established to 
ensure outputs are accurate, appropriate for the intended 
purposes, unbiased and compliant with laws, regulations, 
and other policies. AI must always be treated as a tool not a 
substitute for human judgment. A company should be care-
ful not to use or integrate any AI tools with internal company 
software without first obtaining appropriate permissions. 
Also remember the basics in handing sensitive data such 
as data minimization, retention/deletion and appropriate 
notice, and transparency and choice.  

45   Press Release, FACT SHEET: Biden-⁠Harris Administration Secures Voluntary Commitments from Leading Artificial Intelligence Compa-
nies to Manage the Risks Posed by AI, White House (July 21, 2023).

Most companies are struggling to make sense 
of the ever-evolving landscape of AI and how 
to internally build policies to guide the use by 
its workforce

https://www.whitehouse.gov/briefing-room/statements-releases/2023/07/21/fact-sheet-biden-harris-administration-secures-voluntary-commitments-from-leading-artificial-intelligence-companies-to-manage-the-risks-posed-by-ai/
https://www.whitehouse.gov/briefing-room/statements-releases/2023/07/21/fact-sheet-biden-harris-administration-secures-voluntary-commitments-from-leading-artificial-intelligence-companies-to-manage-the-risks-posed-by-ai/
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WHAT'S
NEXT

For January 2024, we will feature a TechREG Chronicle focused on issues related to Encryption.

ANNOUNCEMENTS

For February 2024, we will feature a TechREG Chroni-
cle focused on issues related to Social Media. 

Contributions to the TechREG Chronicle are about 
2,500 – 4,000 words long. They should be lightly 
cited and not be written as long law-review arti-
cles with many in-depth footnotes. As with all CPI 
publications, articles for the CPI TechREG Chronicle 
should be written clearly and with the reader always 
in mind.

Interested authors should send their contributions to 
Sam Sadden (ssadden@competitionpolicyinternational.
com) with the subject line “TechREG Chronicle,” a short 
bio and picture(s) of the author(s). 

The CPI Editorial Team will evaluate all submissions 
and will publish the best papers. Authors can submit 
papers in any topic related to competition and regu-
lation, however, priority will be given to articles ad-
dressing the abovementioned topics. Co-authors are 
always welcome.

CPI TechREG CHRONICLES February 2024
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ABOUT
US
Since 2006, Competition Policy International (“CPI”) has 

provided comprehensive resources and continuing ed-

ucation for the global antitrust and competition policy 

community. Created and managed by leaders in the com-

petition policy community, CPI and CPI TV deliver timely 

commentary and analysis on antitrust and global compe-

tition policy matters through a variety of events, media, 

and applications.

As of October 2021, CPI forms part of What’s Next Media 

& Analytics Company and has teamed up with PYMNTS, 

a global leader for data, news, and insights on innovation 

in payments and the platforms powering the connected 

economy.

This partnership will reinforce both CPI’s and PYMNTS’ 

coverage of technology regulation, as jurisdictions world-

wide tackle the regulation of digital businesses across the 

connected economy, including questions pertaining to 

BigTech, FinTech, crypto, healthcare, social media, AI, pri-

vacy, and more.

Our partnership is timely. The antitrust world is evolving, 

and new, specific rules are being developed to regulate the 

so-called “digital economy.” A new wave of regulation will 

increasingly displace traditional antitrust laws insofar as 

they apply to certain classes of businesses, including pay-

ments, online commerce, and the management of social 

media and search.

This insight is reflected in the launch of the TechREG 

Chronicle, which brings all these aspects together — 

combining the strengths and expertise of both CPI and 

PYMNTS.

Continue reading CPI as we expand the scope of analysis 

and discussions beyond antitrust-related issues to include 

Tech Reg news and information, and we are excited for 

you, our readers, to join us on this journey.
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CPI
SUBSCRIPTIONS
CPI reaches more than 35,000 readers in over 150 
countries every day. Our online library houses over 
23,000 papers, articles and interviews.

Visit competitionpolicyinternational.com today 
to see our available plans and join CPI’s global 
community of antitrust experts.
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